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AGRICULTURE DECISIONS 
BEFORE THE SECRETARY OF AGRICULTURE 


UNITED STATES DEPARTMENT OF AGRICULTURE 


PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions issued 
under regulatory laws administered in the Department of Agri- 
culture. 


The decisions published herein may be described generally as 
decisions which are made in proceedings of a quasi-judicial (as 
contrasted with quasi-legislative) character, and which, under the 
applicable statutes, can be made by the Secretary of Agriculture, 
or an officer authorized by law to act in his stead, only after 
notice and hearing or opportunity for hearing. These decisions 
do not include rules and regulations of general applicability 
which are required to be published in the Federal Register. 


The principal statutes concerned are the Agricultural Market- 
ing Agreement Act of 1937 (7 U.S.C. 601 et seq.) , the Commodity 
Exchange Act (7 U.S.C. Chapter 1), the Grain Standards Act 
(7 U.S.C. 71 et seq.), the Packers and Stockyards Act, 1921 (7 
U.S.C. 181 et seq.), the Perishable Agricultural Commodities Act, 
1930 (7 U.S.C. 499a et seq.), and the United States Warehouse 
Act (7 U.S.C. Chapter 10). 


The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions.” They may 
be cited by giving the volume and page, for illustration, 1 A.D. 
472 (1942). It is unnecessary to cite the docket or decision 
number. Prior to 1942 the Secretary’s decisions were identified 
by docket and decision numbers, for example, D-578; S. 1150. 
Such citation of a case in these volumes generally indicates that 
the decision is not published in the Agriculture Decisions. 


Current court decisions involving the regulatory laws admin- 
istered by the Department will be published herein. 
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UNITED STATES DISTRICT COURT 
NORTHERN DISTRICT OF NEW YORK 


TIMBERS, District Judge, Sitting by designation 


FINDINGS OF FACT AND 
CONCLUSIONS OF LAW 









The Court, after full hearing, makes the following Findings 
of Fact and Conclusions of Law which, together with the Court’s 
Memorandum of Decision filed herein, constitute the Court’s 


findings of fact and conclusions of law pursuant to Rule 52, Fed. 
R. Civ. P. 


FINDINGS OF FACT 


1. Plaintiffs are four dairy farmers (milk producers) located 
in New York State. They bring this action individually, and as 
representatives of the class of approximately 250 milk producers 
who do not receive “farm location differentials” pursuant to 
Section 1015.72(a) of the Order regulating the handling of milk 
in the Connecticut Milk Marketing Area, 7 C.F.R. §1015 (1968). 




























2. Three other dairy farmers located in Connecticut and Mas- 
sachusetts were permitted to intervene as defendants on behalf 
of themselves as individuals, and as representatives of the class 
of approximately 3000 milk producers receiving farm location 
differentials pursuant to Section 1015.72(a) of the Connecticut 
Marketing Order. 


8. Plaintiff Cranston has for eight years been opposed to the 
Connecticut Farm Location Differentials. In 1966 Cranston dis- 
cussed with his long-time friend and neighbor, attorney John P. 
Weatherwax, the possibility of bringing legal proceedings chal- 
lenging the differentials. On January 27, 1967, after Cranston, 
French and Carlson had definitely decided to commence an ac- 
tion, Cranston was informed by the Consolidated Milk Producers’ 
Association (CMPA), formerly Connecticut Milk Producers’ As- 
sociation, that CMPA would reimburse members for reasonable 
expenses incurred in maintaining or defending an action in- | 
volving the validity of the farm location differentials. CMPA, 

a democratic organization, was motivated by the fact that its 
members included both those who did, and those who did not, re- 
ceive the differentials and by the fact that great uncertainty sur- 
rounded the differentials. Cranston informed CMPA that he had 
his own attorney, Mr. Weatherwax. The Association official told 
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Cranston that they would like to check the attorney out as to his 
reputation since the Association was concerned that both sides 
should be well represented by competent attorneys. CMPA’s of- 
ficial position favors the differentials, and a majority of its mem- 
bers receive them; CMPA’s counsel represents defendant-inter- 
veners. CMPA officials, plaintiffs, and plaintiffs’ attorney met 
once prior to the filing of this action. 


4. Neither defendant nor defendants’ counsel knew that this 
suit would be instituted prior to its actual institution, nor did 
they have any contact with plaintiffs or plaintiffs’ counsel prior 
to the institution of this action. 


5. CMPA at no time has influenced, attempted to influence or 
in any way affected or controlled plaintiffs’ conduct of this ac- 
tion. Nor have defendant-interveners or defendant attempted to 
exercise control over or influence plaintiffs’ conduct of this suit. 


6. Plaintiffs and defendant interveners have faithfully, earn- 
estly and forthrightly represented the interests of their respective 
classes. The attorneys for each class have likewise acted in a 
thoroughly professional and expert manner. The entire record 
indicates that this action has been conducted as an adversary pro- 
ceeding on the highest level. In short, plaintiffs and defendant- 
interveners have more than fairly and adequately represented the 
members of their respective classes. 


7. The complaint, filed on February 9, 1967, alleges the in- 
validity, on several grounds, of an action of the Secretary of Agri- 
culture in promulgating the aforementioned provision in the Con- 
necticut Order under the authority contained in the Agricultural 
Marketing Agreement Act of 1937, 7 U.S.C. 601, et seq. 


8. The challenged order provision results in producers whose 
farms are located in two specified geographical areas receiving a 
differential over and above the uniform price for milk of 46¢ 
and 23¢ per hundredweight, respectively, for their milk which 
is priced under the Order depending upon the designated area in 
which their farms are located. The Order describes the market- 
ing area as follows: 


“§$1015.2 Connecticut marketing area. 
‘Connecticut marketing area’, referred to in this part as 


the ‘marketing area’, means all territory within the State 
of Connecticut, together with all waterfront facilities con- 
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nected therewith and craft moored thereat, and all territory 
therein occupied by government (municipal, State or Fed- 
eral) installations, institutions or other establishments.” 


The Order sets forth the provisions relating to the farm location 
differentials, including the areas affected, as follows: 


“1015.72 






Farm location differentials. 






































(a) In making payments to producers for milk received 
from a farm located in Connecticut, Rhode Island, in that 
portion of New York State east of the Hudson River and 
south of the Berkshire Section of the New York State 
Thruway, or in that portion of Massachusetts south of the 
Massachusetts Turnpike, there shall be added 46 cents per 
hundredweight. 


(b) In making payments to producers for milk received 
from a farm located outside the area described in paragraph 
(a) of this section, but within that portion of New York 
State east of the Hudson River and south of the northern 
boundaries of North Greenbush, Sand Lake, and Stephen- 
town townships in Rensselaer County, and within that por- 
tion of Berkshire County, Massachusetts north of the Mas- 


sachusetts Turnpike, there shall be added 23 cents per hun- 
dredweight.” 


9. In accordance with the provisions of the Act, the Secretary 
of Agriculture promulgated the Connecticut Milk Order, includ- 
ing the challenged provision partially effective on March 1, 1959, 
and fully effective April 1, 1959, following notice, public hear- 
ing, findings based on the evidence introduced at the hearing, 


and a favorable referendum among producers supplying the pro- 
posed marketing area. 

10. The Final Decision published by the Secretary incident to 
the promulgation of the Order on February 11, 1959, discloses 
that the Secretary included the “farm location differential” pro- 
visions under his authority to make adjustments to the uniform 
producer price contained in Section 608c(5) (B) (ii) of the Act 


as an adjustment for “market differentials customarily applied 
by handlers.” 


11. The Secretary of Agriculture, in subsequent findings based 


on evidence adduced at subsequent public hearings, reaffirmed 
and rejustified his original findings in February 1959, with re- 
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spect to the economic necessity for and the validity of the “farm 
location differential” provisions in the Connecticut Milk Market- 
ing Order. 

12. Where the circumstances warranted it, the Secretary of 
Agriculture has included provisions in other marketing orders 


for preferential payments to producers based solely on the loca- 
tion of their farms nearby the market. 


18. Federal price regulation of milk was first authorized by 
the Agricultural Adjustment Act of 1933. This Act provided for 
marketing agreements and for the issuance of licenses by the 
Secretary of Agriculture regulating the pricing of milk to pro- 
ducers by handlers. Pursuant to this authority, the Secretary of 
Agriculture issued many licenses regulating the handling and 
pricing of milk throughout the United States in the areas describ- 
ed in the licenses. 


14. Among the stated purposes of the amendments to the Agri- 
cultural Adjustment Act in 1935, as they affected milk, were 
those which were designed to reinforce the existing practices of 
cooperative associations and to carry forward the methods em- 
ployed under licenses issued pursuant to the 1933 Act. They were 
also intended to adopt the present practices of business. These 
amendments, among others, provided for the adjustments to the 
uniform producer price for “volume, market and production dif- 
ferentials customarily applied by handlers.” 


15. Prior to 1933, cooperative associations, as a part of their 
voluntary methods of pricing milk to producers, gave preferential 
treatment to nearby producers. This practice was also reflected 
in the licenses issued under the Agricultural Adjustment Act of 
1933. The practice of giving preferential price treatment to pro- 
ducers whose farms were located nearby the market was carried 
over in some orders issued following the 1935 amendments. 

16. The Agricultural Marketing Agreement Act of 1937, re- 
enacted the provisions, as they affected milk marketing orders, 


of the 1935 amendments to the Agricultural Adjustment Act. 


Section 4 of the 1937 Act expressly validated existing orders, 


regulations issued pursuant thereto, and the acts of the Secretary 
in connection with licenses and orders issued under the AAA. 
The Conference Committee Report incident to the amendatory 


legislation expressly stated that Section 4 was to remove all 
doubts about the validity of actions of the Secretary as reflected 


in existing orders. 
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17. The draftsmen of the language of Section 608c (5) (B) (ii) 
considered the terms “volume, market and production differen- 
tials customarily applied by handlers” as embracing the existing 
practices of cooperatives and the existing methods in licenses 
which gave recognition to many and varied differentials which 
could be described as associated with the words, “volume”, “mar- 
keting” and “production” practices. 


18. There were in existence in the various marketing areas in 
1935 many different differentials which could be described as 
based upon or associated with “volume”, “market”, and “produc- 
tion”. 

19. The language in the Committee Reports dealing with mar- 
keting orders which accompanied the AAA of 1935, when read 
in its entirety discloses that, in order to reinforce the many and 
varied existing practices of cooperative associations and the 
methods employed in licenses in pricing producer milk, the words 
of “volume”, “market”, and “production” as used to describe 
differentials in Section 608c (5) (B) (ii) were descriptive of types 
of differentials. 


20. Among the existing differentials practiced by cooperatives 
and methods employed in licenses were those which gave prefer- 
ential price treatment to producers based upon the location of 
their farms nearby the market. This type of differential is with- 
in the category of “market differentials customarily applied by 
handlers”. 


21. There has been no showing by plaintiffs that the differ- 
entials established by Section 1015.72(a) and (b) prohibit the 
movement of their milk into the Connecticut Marketing Area or 
that such differentials otherwise constitute a “trade barrier” 
within the meaning of Section 608c(5) (G) of the Act. 


22. The administrative record contains evidence sufficiently 
substantial to justify the Secretary’s promulgation of a nearby 
differential in his Connecticut order. 


CONCLUSIONS OF LAW 


1. This is an adversary action presenting justiciable issues 
over which this Court has jurisdiction pursuant to 28 U.S.C. 
§§ 1831(a), 1837, 2201-2, 5 U.S.C. §701-6 and 7 U.S.C. §601 
et seq. 
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Venue is properly laid in this District pursuant to 28 U.S.C. 
§1891(e). 

2. This is a proper class action pursuant to Rule 23(a) and 
(b) (1) (B), Fed. R. Civ. P., with respect to plaintiffs’ and de- 
fendant-interveners’ classes as set forth in this Court’s orders of 
October 20, 1967. 


3. The farm location differentials contained in Sections 1015.72 
(a) and (b) of the Order regulating the handling of milk in the 
Connecticut Marketing Area, 7 C.F.R. §1015 (1968), are market 
differentials customarily paid by handlers subject to the Order 
and as such are authorized pursuant to Section 608c(5) (B) of 
the Agricultural Marketing Agreement Act of 1937, as amended, 
7 U.S.C. §601, et seq. 


4. The farm location differentials are not “trade barriers” and 
do not violate Section 608c(5) (G) of the Act. 


5. The farm location differentials are not unconstitutionally 
discriminatory. 


6. The Secretary’s findings with respect to the inclusion of the 
farm location differentials in the Connecticut Order is supported 
by substantial evidence in the administrative record. 


Dated at Albany, New York, this 2nd day of August, 1968. 


COURT DECISION 


HAROLD R. CRANSTON, DALE R. FRENCH, HELMER A. CARLSON 
and DAviD B. PHILLIPS, Individually and on Behalf of all 
Other Persons in their Class who are Similarly Situated and 
Affected v. ORVILLE L. FREEMAN, Secretary of Agriculture, 
and ALBERT GUILIAN, GROVER C. ATWOOD, and A. J. MALNATI, 
Individually and on Behalf of all Other Persons in their Class 
who are Similarly Situated and Affected. August 2, 1968. 


UNITED STATES DISTRICT COURT 
NORTHERN DISTRICT OF NEW YORK 


MEMORANDUM OF DECISION 
AFTER TRIAL 


TIMBERS, District Judge.* 


* Chief Judge of the District of Connecticut, sitting by designation. 
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QUESTION PRESENTED 


This action was brought by six dairy farmers residing in 
Rensselaer County, New York, suing for themselves individually 
and on behalf of all other persons in their class similarly situated 
and affected.1 They seek declaratory and injunctive relief against 
the Secretary of Agriculture. Three other dairy farmers residing 
in Litchfield County, Connecticut, and Berkshire County, Mas- 
sachusetts, for themselves individually and on behalf of all other 
persons in their class similarly situated and affected, were per- 
mitted to intervene as defendants. The essential questions pre- 
sented are: (1) whether the Agricultural Marketing Agreement 
Act of 1937, 7 U.S.C. §601, et seq., authorizes the Secretary of 
Agriculture to include in the Connecticut Milk Marketing Order, 
7 C.F.R. §1015, et seq. (1968), certain farm location differentials, 
7 C.F.R. §1015.72 (1968), which have been in effect since 1959; 
(2) whether the farm location differentials are unconstitutional- 
ly discriminatory; and (3) whether there is substantial evidence 
in the administrative record to support the Secretary’s inclusion 
of these differentials in the Connecticut Milk Marketing Order. 


After an eight day trial, the Court holds that the Act does 
authorize the farm location differentials, that such differentials 
are not unconstitutionally discriminatory; and that there is sub- 
stantial evidence in the administrative record to justify inclusion 
of these differentials in the Connecticut Milk Marketing Order. 
Accordingly, a permanent injunction enjoining the Secretary of 
Agriculture from administering the Connecticut Milk Marketing 
Order in such a way as to give effect to the farm location dif- 
ferentials is denied. — 


JURISDICTION AND VENUE 


Jurisdiction is founded upon 28 U.S.C. §1331(a), 28 U.S.C. 
§1337, 28 U.S.C. §§2201-2, 5 U.S.C. §701-6 and 7 U.S.C. §601, 
et seq. 


Venue is properly laid in this District pursuant to 28 U.S.C. 
§1391(e). 


PROPRIETY OF CLASS ACTION AND CLASS ACTION 
DEFENSE; ADVERSARY NATURE OF PROCEEDINGS 


Pursuant to Rule 23(c)(1), Fed. R. Civ. P., the Court on 
October 20, 1967, after hearing evidence, entered two orders: one 


1. Since commencement of the action Roy E. Ottman and George Mesick, Jr., two of the 
six persons originally bringing ‘he action, have sought leave to withdraw as plaintiffs, 





~~ 
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permitting the named plaintiffs to maintain the instant action 
as a class action and the other permitting the named defendant- 
interveners to maintain a class action defense. 


With respect to the named plaintiffs, the Court determined, 
pursuant to Rule 23(a) and (b)(1)(B), Fed. R. Civ. P., that 
they may properly represent the interests of those producers 
producing and selling milk produced on their respective farms to 
handlers operating under the order regulating the handling of 
milk in the Connecticut marketing area, 7 C.F.R. §1015, et seq. 
(1968), where the farms of such producers are located outside 
the area described in 7 C.F.R. §1015.72 (a) (1968) (in short, those 
who do not qualify for the 46¢ differential). 


With respect to the three named defendant-interveners, the 
Court likewise determined, pursuant to Rule 23(a) and (b) (1) 
(B), Fed. R. Civ. P., that they may properly represent the inter- 
ests of those producers producing and selling milk produced on 
their respective farms to handlers operating under the order 
regulating the handling of milk in the Connecticut marketing 
area, 7 C.F.R. §1015, et seq. (1968), where the farms of such 
producers are located within the area described in 7 C.F.R. 
§1015.72(a) (1968) (in short, those who do qualify for the 46¢ 
differential). 


In view of the recent decision of the United States Court of 
Appeals for this Circuit in Eisen v. Carlisle & Jacquelin, 391 
F.2d 555 (2 Cir. 1968), the Court on April 22, 1968 directed that 
all members of plaintiffs’ and defendant-interveners’ classes be 
given formal notice of the pendency of the action and an op- 
portunity to be heard with respect to the continued maintenance 
of the action as a class action. The notices were sent by April 
24, 1968 and made returnable on May 15, 1968. 


Prior to the Court’s order of April 22, 1968, Kenneth Hewitt 
and Leonard Duncan, members of plaintiffs’ class, filed two 
papers entitled “Motion For Leave To Intervene Under Rule 24 
or to Otherwise Enter Action Under Rule 23 for Purpose of 
Taking Depositions, to Move Dismissal of Suit and for Other 
Related Relief,” and “Answer of Interveners and Motion to Dis- 
miss Action, for Disposition of Escrow Fund and Other Relief.” 
Because these papers made allegations of collusion which if true 
would not only have merited reversal of the class action orders 
but dismissal of the action, a hearing was similarly directed on 
May 15, 1968. 
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The Court thereafter held exhaustive hearings on May 15, 
May 27, and June 10, 1968 at which time all questions relating 
to the propriety of the maintenance of this action as a class ac- 
tion and all questions relating to Hewitt’s and Duncan’s claim of 
collusion were explored. Every interested person was given an 
opportunity to be heard and to present evidence through the testi- 
mony of witnesses and by means of exhibits. The complete record 
of all prior proceedings in this case was available for inspection 
by all interested persons at the Albany seat of Court from May 
9, 1968.” 


The evidence presented not only does not in any way justify 
dismissal of the action but it clearly merits reaffirmation of the 
Court’s orders of October 20, 1967 permitting plaintiffs and 
defendant-interveners to maintain this action as a class action 
pursuant to Rule 23(a) and (b)(1)(B), Fed. R. Civ. P. Plain- 
tiffs’ class of approximately 250 persons and defendant-inter- 
veners’ class of approximately 3000 are without any doubt “so 
numerous that joinder of all members is impracticable.” No one 
has, nor can, dispute that there are questions of both law and 
fact common to the classes and that the claims of plaintiffs and 
defenses of defendant-interveners are typical of the claims and 
defenses of their classes. Furthermore, as a practical matter, the 
adjudication of the differentials’ validity with respect to in- 
dividual members of the classes would be dispositive as to all 
class members because the differentials cannot be enforced or 
withdrawn piecemeal. 


The only issue which merits discussion is the charge of col- 
lusion raised by Hewitt and Duncan. Also involved here is the 
issue of fairness and adequacy of representation with respect to 
plaintiffs’ maintenance of this action as a class action. Basical- 
ly, Hewitt and Duncan claim that the Consolidated Milk Pro- 
ducers’ Association (CMPA), formerly the Connecticut Milk 
Producers’ Association, solicited plaintiffs to bring this action 
in the Northern District of New York, and through payment of 
plaintiffs’ counsel fees and other means have acted to control 

2. The Court’s order of April 22, 1968 provided for the immediate availability of the 
record at the Albany seat of Court. At the time the order was entered, the undersigned 
was sitting by designation in the Southern District of New York while the record was 
located at Bridgeport, Connecticut, the undersigned’s official station. It was not until] May 6, 
1968 when the undersigned’s assignment in the Southern District of New York was com- 
pleted, that the undersigned found it possible to return tto Bridgeport to prepare the record, 
comprising numerous cartons, for shipment to Albany. The undersigned, however, is com- 


pletely satisfied that all who desired to examine the record were aware of its availability 


after May 9, 1968 and had ample opportunity to study it. No prejudice resulted from the 
delay. 
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this action for the benefit of defendant-interveners’ class who 
constitute the majority of the Association’s members. 


There is no question but that CMPA as an organization is in- 
terested in the continuation of farm location differentials. The 
vast majority of its members receive these differentials and feel 
that it will be to their benefit to continue to receive them. De- 
fendant-interveners are members of CMPA and their counsel 
also serves as counsel to CMPA. Furthermore, CMPA readily 
admits that after the farm location differentials in the neighbor- 
ing New York-New Jersey Milk Marketing Order were held in- 
valid by the Court of Appeals for the District of Columbia in 
1966, the Association was troubled by the consequential uncer- 
tainty surrounding the validity of the Connecticut differentials. 
Part of this concern derived from the fact that a minority of its 
members, including all the named plaintiffs, did not receive the 
differentials and had vocally expressed their unhappiness with 
the situation. In fact, as established by the credible evidence, 
plaintiff Cranston had discussed the institution of a legal action 
to challenge the differentials with his long-time friend and 
neighbor, Attorney John P. Weatherwax, both before and after 
the decision in the District of Columbia. 


It was only after Attorney Weatherwax had agreed to under- 
take such an action challenging the differentials, that Cranston 
was contacted on January 27, 1967 by a CMPA official who had 
heard rumors that Cranston and others intended to commence a 
suit. This contact was the result of a decision on January 25, 
1968 by CMPA to aid any members undertaking either to chal- 
lenge or defend the differentials by reimbursing such members 
for reasonable expenses and attorney fees. The CMPA official 
explained the policy and mentioned a name of a potential at- 
torney, but Cranston said that he already had his own. The of- 
ficial told Cranston that he would like to check on his reputation 
and see what kind of an attorney he was and if he was capable, 
because the Association was concerned about having good at- 
torneys on both sides of the question. Aside from the offer to 
reimburse for reasonable expenses and this conversation and a 
subsequent meeting between CMPA officials, plaintiffs and At- 
torney Weatherwax, there is nothing to suggest that CMPA in 
any way acted improperly. But most importantly, there is not an 
iota of credible evidence that CMPA, defendant-interveners, or 
defendant, acted, attempted to act, or even desired to act, to con- 
trol plaintiffs’ conduct in these proceedings. On the contrary, the 
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record clearly demonstrates that plaintiffs for a number of years 
have been keenly interested in the abolition of the differentials, 
that they are at this time just as keenly interested, and that their 
counsel, Attorney Weatherwax, has at all times conscientiously, 
expertly and with the highest professional sense of duty to plain- 
tiffs endeavored to represent their aims. Attorney Weatherwax 
has forthrightly, earnestly, and unceasingly prosecuted this law- 
suit to enjoin the application of the differentials. He has con- 
ducted his case as any gentleman and lawyer should and would 
and has never conceded a point nor failed to present a plausible 
argument. 


The Court is fully cognizant that the payment by one side in 
an action of an opposing counsel’s legal fees is a red flag as to 
collusion. See United States v. Johnson, 319 U.S. 302 (1943). But 
in the instant situation, the Association is in a unique position— 
it is a democratic institution composed of members on both sides 
of the question and it is duty-bound to serve the interests of all 
its members. Certainly under these circumstances, the Associa- 
tion’s offer to reimburse any of its members for expenses does 
not give rise to collusion per se. Rather the question must be 
whether the Association has in any way acted to control plain- 
tiffs’ conduct of the law suit. Cf. San Francisco v. Boyd, 22 Cal. 
2d 685, 140 P.2d 666 (1943). If the Court thought that there was 
even the slightest attempt to exert such control, it would not only 
reverse its class action orders but it would dismiss the entire 
action. The Court, however, is thoroughly convinced that no such 
attempt was made, that the proceedings have been of an adversary 
nature on the highest level, and that plaintiffs have fairly and 
more than adequately represented the other members of their 
class. The Court therefore not only refuses to dismiss the action 
but reaffirms its decision to permit it to proceed as a class action.® 


THE AGRICULTURAL MARKETING AGREEMENT ACT OF 1937 
AND THE CONNECTICUT MILK MARKETING ORDER 


The Agricultural Marketing Agreement Act of 1937, 7 U.S.C. 
§601, et seq., confers upon the Secretary of Agriculture the power 


3. Three members of plaintiffs’ class have asked to be excluded therefrom and plaintiffs’ 
counsel has asked the Court to grant this request. The action, however, is a class action 
pursuant to Rule 23(b)(1)(B), Fed. R. Civ. P., and, unlike a class action pursuant to 
Rule 23(b) (3), an otherwise proper member of the class cannot be excluded simply because 
he expresses such a desire. 

The Court does, however, modify its order of October 20, 1967 with respect to the 
maintenance of this action as a class action by plaintiffs to the extent of eliminating as 
named plaintiffs Roy E. Ottman and George E. Mesick, Jr., who have signified their desire 
to withdraw as plaintiffs. 
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to regulate the price and marketing of milk and milk products, as 
well as various other agricultural commodities. With respect to 
the milk industry, the Act represents the ultimate attempt by 
Congress to deal with a “nation-wide distress of milk farmers, a 
distress which had culminated in a milk farmers’ ‘strike’—ac- 
companied by violence and constituting an incipient agrarian 
revolution—that threatened to cut off a vital part of the nation’s 
food supply.” Queensboro Farms Products v. Wickard, 137 F.2d 
969, 974 (2 Cir. 1948) (J. Frank). 


The basic factors giving rise to what Judge Frank described as 
the “exquisitely complicated ‘milk problem’” were set forth by 
the Supreme Court in United States v. Rock Royal Co-operative, 
Inc., 307 U.S. 583, 549-50 (1939) : 


“It is generally recognized that the chief cause of fluctuating 
prices and supplies is the existence of a normal surplus which 
is necessary to furnish an adequate amount for peak periods 
of consumption. This results in an excess of production dur- 
ing the troughs of demand. As milk is highly perishable, a 
fertile field for the growth of bacteria, and yet an essential 
item of diet, it is most desirable to have an adequate pro- 
duction under close sanitary supervision to meet the con- 
stantly varying needs. . . . Since all milk produced cannot 
find a ready market as fluid milk in flush periods, the sur- 
plus must move into cream, butter, cheese, milk powder and 
other more or less nonperishable products. Since these manu- 
factures are in competition with all similar dairy products, 
the prices for the milk absorbed into manufacturing processes 
must necessarily meet the competition of low-cost production 
areas far removed from the metropolitan centers. The mar- 
ket for fluid milk for use as a food beverage is the most 
profitable to the producer. Consequently, all producers strive 
for the fluid milk market.” 


The first far-reaching Congressional attempt to meet the prob- 
lem was the Agricultural Adjustment Act of 1933. That act pro- 
vided for marketing agreements and authorized the Secretary of 
Agriculture to issue “licenses” for the regulation of agricultural 
commodities including milk and milk products. In 1935, this Act 
was amended, partly in order to meet the delegation problems 
raised by the Supreme Court’s decision in A. L. A. Schechter 
Poultry Corp. v. United States, 295 U.S. 495 (1935). These 
amendments were subsequently reaffirmed and reenacted by 
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Congress in the Agricultural Marketing Agreement Act of 1937 
(the Act), and, as such, represent the legislative scheme extant 
today and that involved in this litigation. 


In order to achieve such orderly marketing conditions as will 
establish “parity” prices for the dairy farmer and a level and 
sufficient flow of milk to the market (Section 2 of the Act, 7 
U.S.C. §602), the Act authorizes the Secretary of Agriculture 
to issue milk marketing orders for the various sections of the 
country and specifies the terms and conditions which may be in- 
cluded in them.‘ Section 8c(5) (A) of the Act, 7 U.S.C. §608c (5) 
(A), provides for the classification of milk by each order accord- 
ing to milk’s various uses, and for the establishment of a mini- 
mum price for each category. Thus, under the Connecticut Milk 
Marketing Order, which is involved in this litigation and which 
regulates all milk marketed in Connecticut whether produced in 
the state or shipped into the state from elsewhere, there are two 
general categories. 7 C.F.R. §§1015.51 and 1015.52 (1968). One 


4. Section 8c(5) of the Act, 7 U.S.C. §608e (5), governing the issuance of milk marketing 
orders provides in relevant part as follows: 


“In the case of milk and its products, orders issued pursuant to this section shall 
contain one or more of the following terms and conditions, and (except as provided in sub- 
section (7) of this section) no others: 

(A) Classifying milk in accordance with the form in which or the purpose for which 
it is used, and fixing, or providing a method for fixing, minimum prices for each such 
use classification which all handlers shall pay, and the time when payments shall be made, 
for milk purchased from producers or associations of producers. Such prices shall be uniform 
as to all handlers, subject only to adjustments for (1) volume, market, and production 
differentials customarily applied by the handlers subject to such order, (2) the grade or 
quality of the milk purchased, and (3) the locations at which delivery of such milk, or any 
use classification thereof, is made to such handlers. 

(B) Providing: 

(i) for the payment to all producers and associations of producers delivering 
milk to the same handler of uniform prices for all milk delivered by them .. .; or 
(ii) for the payment to all producers and associations of producers delivering 
milk to all handlers of uniform prices for all milk so delivered, irrespective of the 
uses made of such milk by the individual handler to whom it is delivered; 
subject, in either case, only to adjustments for (a) volume, market, and production dif- 
ferentials customarily applied by the handlers subject to such order, (b) the grade or quality 
of the milk delivered, (c) the locations at which delivery of such milk is- made, and (d) a 
further adjustment, equitably to apportion the total value of the milk purchased by any 
handler, or by all handlers, among producers and associations of producers, on the basis 
of their marketings of milk during a representative period of time. 


(C) In order to accomplish the purposes set forth in paragraphs (A) and (B) of 
this subsection, providing a method for making adjustments in payments, as among handlers 
(including producers who are also handlers), to the end that the total sums paid by 
each handler shall equal the value of the milk purchased by him at the prices fixed in 
accordance with paragraph (A) of this subsection. 

. . s 

(G) No marketing agreement or order applicable to milk and its products in any 

marketing area shall prohibit or in any manner limit, in the case of the products of milk, 


the marketing in that area of any milk or product thereof produced in any production 
area in the United States.” 
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category consists essentially of fluid milk used for beverage pur- 
poses while the other consists primarily of milk used for non- 
fluid purposes. The minimum price for the category of milk used 
for fluid purposes is the higher to reflect the desirable position 
of such milk in the marketplace. 7 C.F.R. $1015.60 (1968). When 
the “handler”, the party who first purchases the farmer’s milk 
either directly or through a marketing cooperative, disposes of 
milk, he ultimately becomes obligated for the minimum price as- 
sociated with the use to which that particular milk is put. 


Section 8c(5) (B) of the Act, 7 U.S.C. §608c(5) (B), provides, 
however, that the individual farmer is not to receive payment 
according to the use of his particular milk. Instead, he is to be 
paid a uniform price determined either on the basis of the total 
obligations of the handler to which he delivers his milk or on the 
basis of the total or pooled obligations of all the handlers cover- 
ed by an order. Under the Connecticut Order the uniform, or blend 
price, is determined under the latter alternative. 7 C.F.R. $1015.64 
(1968). Thus, each handler pays this blend price, adjusted for 
certain factors to be discussed subsequently, to the farmers or 
cooperatives from whom he makes his purchases. By paying a 
farmer according to the marketwide utilization of milk rather 
than according to the utilization of his particular milk, competi- 
tion among farmers to sell their milk for fluid use is eliminated. 


Since the amount for which a handler becomes obligated is 
determined on the basis of the use of only the milk he handles, 
and the amount due his farmers is determined by the use of all 
the milk covered by the Order, Section 8c(5) (C), 7 U.S.C. §608¢ 
(5) (C), permits resort to a “producer settlement fund” to bring 
the two amounts into balance. If in any month the utilization 
value of a handler’s milk exceeds the blend price value, the 
handler must pay the difference into the fund. On the other hand, 
if the utilization value is less than the blend price value, the 


handler withdraws the difference from the fund. See 7 C.F.R. 
§$$1015.80-1015.82 (1968). 


As already noted, the uniform price otherwise payable to each 
farmer is subject to certain adjustments. Section 8c(5)(B), 7 
U.S.C. §608¢c(5)(B), specifically authorizes adjustment for 
“volume, market and production differentials customarily applied 
by the handlers subject to [the] order” and adjustments for “the 
grade or quality of the milk delivered” and “the locations at which 
delivery of such milk is made.” 
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The Connecticut Milk Marketing Order contains three princi- 
pal adjustments to the uniform price payable to dairy farmers. 


Section 1015.71 of the Connecticut Milk Marketing Order, 7 
C.F.R. §1015.71 (1968), provides for a “butterfat differential”. 


Under it a farmer receives either more or less than the uniform 
price according to whether and by how much the butterfat con- 
tent of his milk exceeds or falls below a standard level. This dif- 
ferential is clearly related to the grade or quality of the milk and 


is, therefore, unquestionably authorized by the Act. It is not chal- 
lenged here. 


Section 1015.62 of the Order, 7 C.F.R. §1015.62 (1968), pro- 


viding for “plant zone differentials”, is also unchallenged. Under 
this section a farmer receives a lesser price as the distance from 
Hartford of the handler’s plant receiving the farmer’s milk in- 
creases. The section, however, treats all plants in Connecticut 
irrespective of their distance from Hartford and those plants in 


Rhode Island and Massachusetts which are not more than fifty 
miles from Hartford as if they were in Hartford. The result is 
that only those producers who deliver their milk to plants out- 


side of this wide area receive a price which decreases as the 


actual road mileage from Hartford increases. Essentially, the 


purpose of the differential is to reflect in the price received by 
the farmer the added cost to the handler of moving the milk from 
the more distant receiving plants into the marketing area for 


distribution. Such a differential is clearly authorized as an ad- 
justment according to “the locations at which delivery of such 
milk is made.” 

The third differential, referred to in the plural as “farm loca- 
tion differentials” because it consists of two parts, is found in 


Section 1015.72 of the Order, 7 C.F.R. §1015.72 (1968). It is the 
validity of this provision which plaintiffs attack. Section 1015.72 
provides: 


“(a) In making payments to producers for milk received 
from a farm located in Connecticut, Rhode Island, in that 
portion of New York State east of the Hudson River and 
south of the Berkshire Section of the New York State Thru- 
way, or in that portion of Massachusetts south of the Mas- 


sachusetts Turnpike, there shall be added 46 cents per 
hundredweight. 


(b) In making payments to producers for milk received 
from a farm located outside the area described in para- 











er 
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graph (a) of this section, but within that portion of New 
York State east of the Hudson River and south of the north- 


ern boundaries of North Greenbush, Sand Lake, and Stephen- 
town townships in Rensselaer County, and within that por- 


tion of Berkshire County, Massachusetts north of the Mas- 
sachusetts Turnpike, there shall be added 23 cents per hun- 


dredweight. 


(c) The uniform price for pool milk other than producer 
milk shall be subject to the applicable differentials for milk 
received from farms located in the areas set forth in para- 


graphs (a) and (b) of this section... .” 


What this means essentially is that farmers selling milk under 
the Connecticut Order whose farms are located in Connecticut, 
Rhode Island and certain neighboring sections of New York and 


Massachusetts receive either 46 or 23 cents more per hundred- 


weight for their milk than other farmers whose farms are located 


outside of this area but who still market their milk in Connecti- 
cut. The obligations of the handlers are not increased to provide 
for payment of these differentials. Rather the uniform blended 


price is decreased so that the total or pooled obligation of all the 


handlers will be sufficient to cover payment of both the uniform 
blend price to all farmers under the Order and the additional 46 
and 23 cents per hundredweight payable to those designated un- 
der this section. Therefore, because the provision results in a 
lower uniform blend price, those who receive only this price and 


no differential have standing to attack the provision. Stark v. 
Wickard, 321 U.S. 288, 302-311 (1944); Blair v. Freeman, 370 
F.2d 229, 234 (D.C. Cir. 1966). Furthermore, those farmers now 


receiving the 23 cent differential would receive a still higher price 


for their milk if there were no “farm location differentials” at 
all. Consequently these farmers have a similar interest and stand- 
ing to challenge the provision. For this reason the Court has per- 


mitted plaintiffs who are composed both of farmers not receiving 


any differential and of farmers receiving the 23 cent differential 
to represent all such farmers as a single class in this action. 


CLAIMED LACK OF AUTHORIZATION 
FOR FARM LOCATION DIFFERENTIALS 


1. Uniform Price Requirement 

Plaintiffs’ primary contention in challenging the validity of 
the farm location differentials is that the differentials are un- 
authorized departures from the requirement of Section 8c(5) (B) 
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(ii) of the Act, 7 U.S.C. §608c(5) (B) (ii), that farmers receive 
a “uniform” price for all their milk “irrespective of the uses made 
of such milk by the individual handler to whom it is delivered 

..”’ The farm location differentials do, of course, result in a 
variation in the price received by different farmers. But as 
agreeable as the concept of price uniformity may be in the ab- 
stract, Congress quite obviously did not look upon price uniform- 
ity as an absolute rule or even as a goal in itself. For one thing, 
Congress specifically provided in Section 8c(5)(B) of the Act 
for adjustments to the uniform price. Furthermore, Congress 


drafted the Act to allow marketing orders to provide for in- 
dividual handler pools rather than a market wide pool. Section 


8c(5) (B) (i) of the Act. In other words, at the option of the 
Secretary and with the approval of the dairy farmers, the Con- 
necticut Order could simply direct that each farmer receive pay- 
ment from his handler according to the utilization of all the milk 
disposed of by only that particular handler instead of according 
to the utilization of all the milk disposed of in the entire market. 
If this were done there would be no uniformity of price among 
farmers selling their milk to different handlers. 


What Congress hoped to achieve was orderly marketing con- 
ditions and higher prices. Sections 1 and 2 of the Act, 7 U.S.C. 
§602. The attainment of these aims depends in large part upon 
the elimination of the incentive among dairy farmers to com- 
pete for the higher priced fluid milk market. For this reason, 
Congress set down the general principle that the price paid a 
farmer for his milk should remain the same “irrespective of the 
uses made of such milk.” Therefore, a variation from price uni- 


formity is not repugnant to the Act simply because it is a varia- 
tion but will be considered so if the effect of the variation is to 


increase competition. As the Supreme Court stated in Lehigh 
Valley Cooperative Farmers, Inc. v. United States, 370 U.S. 76, 
79 (1962), “[i]t is in order to avoid destructive competition 
among milk producers for the premium outlets that the statute 
authorizes the Secretary to devise a method whereby uniform 
prices are paid by milk handlers to producers for all milk re- 
ceived, regardless of the form in which it leaves the plant and 
its ultimate use.” The farm location differentials do not in any 
manner stimulate competition for the fluid milk market since 
the differentials are paid solely on the basis of the location of a 


producer’s farm and without any regard to the particular use 
made of the individual producer’s milk. 








CRANSTON et al. v. FREEMAN et al. 1001 
Cite as 27 A.D. 989 


This is not to say that the Secretary can include in a milk 
marketing order any adjustments to the uniform price which he 
thinks advantageous and which do not bring about ruinous com- 
petition or a disorderly market. Quite the opposite is true. The 
plaintiffs correctly point out that in enacting the 1935 amend- 
ments to the Agricultural Adjustment Act of 1933, Congress was 
greatly concerned lest milk marketing regulation fall prey to the 
delegation infirmities noted by the Supreme Court’s then recent 
opinion in A.L.A. Schechter Poultry Corp. v. United States, supra. 
Congress carefully attempted to delineate and circumscribe the 


Secretary’s powers.® Section 8c(5) provides that milk marketing 
orders shall contain only provisions specified in that section or 


terms incidental to and consistent with those specified provisions 
if necessary for their effectuation, and no others. Of even greater 
relevance is that part of Section 8c(5) (B) which makes payment 
of the uniform price “subject . . . only to adjustments for (a) 
volume, market, and production differentials customarily applied 
by the handlers subject to [the] order, (b) the grade or quality 
of the milk delivered, [and] (c) the locations at which delivery 
of such milk is made... .”’ Congressional intent is clear that the 
only authorized departures from the uniform price are those 
enumerated in Section 8c(5) (B). 


The Court therefore concludes that although the farm location 
differentials are not incompatible with the marketing concept 
underlying the uniform price principle, the Court cannot uphold 
their validity unless they fall within one of the specified permissi- 
ble adjustments. But even if one of the enumerated adjustments 
does allow such differentials the Court can only affirm the dif- 
ferentials as contained in the Connecticut Order if the Secretary 
of Agriculture offered that specific adjustment as justification 
when he promulgated the Order. SEC v. Chenery Corp., 332 U.S. 
194, 196 (1947); SEC v. Chenery Corp., 318 U.S. 80, 87-88 
(1948). 


2. The Secretary’s Justification 


The farm location differentials were contained in the Connecti- 
cut Milk Marketing Order when the Secretary of Agriculture 


5. H.R. Rep. No. 1241, 74th Cong., Ist Sess. 8 (1935), issued in connection with the 1935 
amendments to the Agricultural Adjustment Act of 1933, states that, ‘“‘To eliminate questions 
of improper delegation of legislative authority raised by the decisions in Schechter, et al. v. 
United States, the provisions relating to orders enumerate the commodities to which orders 
issued by the Secretary of Agriculture may be applicable, prescribe fully the administrative 
procedure to be followed by the Secretary in issuing, enforcing and terminating orders, and 
specify the terms which may be included in orders dealing with the enumerated commodities.” 
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first promulgated the order in 1959. 24 F.R. 1049 (1959). That 
promulgation and the Secretary’s Final Decision issued in con- 
nection therewith were the result of extensive hearings held in 
1958 in accordance with Sections 8c(3) and (4) of the Act, 7 
U.S.C. §§608c (8) and (4).® In his Final Decision, the Secretary 
set forth detailed findings with respect to the farm location dif- 
ferentials: 


“Provision should be made also for the payment of a 
market differential to producers in the nearby supply area. 
The monies for the payment of these differentials will be 
obtained by a deduction from the total value of all milk be- 
fore completing the computation of the market-wide uniform 
price. ... 


“Milk received from the nearby area has long represented 
the major part of the total Connecticut supply. The differ- 
entials adopted recognize the higher percentage of the milk 
near to the market than of milk in the more distant zones 
which customarily has been used for fluid purposes. Nearby 
producers have been able to obtain a price higher, in rela- 
tion to more distant producers, than can be accounted for 
by the advantage in the cost of transportation to market. 
This historical pattern of pricing has been typical in the 
markets of this region, and market differentials of this type 
have been adopted in the nearby regulated markets. The 
differentials adopted will reflect more representative values 
with respect to the milk of both nearby and distant produc- 
ers since the nearby producer will share in the higher-priced 
Class I market to an extent somewhat greater than other- 
wise would be the case under market-wide pooling. 


“In addition, the use of a nearby differential will assist in 
providing appropriate price alignments for direct delivery 
producers which will permit Connecticut handlers to con- 
tinue to compete in the purchase of milk on reasonable terms 


6. Section 8(3) provides: 
“Whenever the Secretary of Agriculture has reason to believe that the issuance of 
an order will tend to effectuate the declared policy of this chapter with respect to any 
commodity or product thereof specified in subsection (2) of this section, he shall give 
due notice of and an opportunity for a hearing upon a proposed order.” 
Section 8c(4) provides: 

“After such notice and opportunity for hearing, the Secretary of Agriculture shall 
issue an order if he finds, and sets forth in such order, upon the evidence introduced 
at such hearing (in addition to such other findings as may be specifically required 
by this section) that the issuance of such order and all of the terms and conditions 
thereof will tend to effectuate the declared policy of this chapter with respect to such 
commodity.” 
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with dealers in adjacent markets. The amounts of such dif- 
ferentials are very similar to those employed in other New 
England Federal order markets and are in reasonable align- 
ment with the schedule employed in the New York-New 
Jersey market. Such differentials were proposed and gen- 
erally supported by both producers and handlers at the hear- 
ing. Their employment will tend to promote orderly market- 
ing in the milkshed.” 24 F.R. 1049, 1063 (1959). 


These findings were reaffirmed by the Secretary in 1960 after 
lengthy hearings on the New England orders. 25 F.R. 7819, 7833- 
84 (1960). Most recently in 1964, after further hearings, the 
Secretary again ruled in favor of continuation of the differentials. 


“4, Farm location differentials. The farm location differ- 
ential provisions under the present New England orders 
should be continued under the Massachusetts-Rhode Island 
order and the Connecticut order... . 


“Such farm location differentials have been in effect un- 
der the several New England orders since the inception of 
the orders. The differentials were adopted to reflect in the 
pricing structure of the orders historical price relationships 
by location which prevailed in these markets. It was found 
that customarily somewhat higher values, above those which 
normally reflected transportation costs, attached to milk pro- 
duced near the principal consumption centers as compared 
to the market value of milk produced in the more distant 
areas of the milkshed.” 29 F.R. 11205, 11213 (1964). 


The findings quoted above indicate that the Secretary con- 
sidered the Connecticut farm location differentials to be “adjust- 
ments for (a) ... market... differentials customarily applied 
by the handlers . . .” as provided in Section 8c(5)(B) of the 
Act. For example, at the very outset of the discussion of farm 
location differentials in the 1959 Final Decision, the Secretary 
refers to the need for the payment of a “market differential.” He 
then discusses the differential in terms of past practice and as a 
“historical pattern of pricing . . . typical in the markets of this 
region” and points out that “market differentials of this type 
have been adopted in the nearby regulated markets.” The Secre- 
tary’s later Final Decisions contain similar references. 


Plaintiffs, however, ignore this language and stress the state- 
ment by the Secretary that the differentials will permit the 
nearby producer to “share in the higher-priced Class I market 
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to an extent somewhat greater than otherwise would be the case 
under market-wide pooling.” 24 F.R. 1049, 1063 (1959). Plain- 
tiffs argue that this is an admission that the differentials are in 
fact based on the utilization of milk. As previously stated, how- 
ever, the differentials are paid on the basis of farm location. 
The use made of the milk by the handler is totally irrelevant. The 
proper meaning to be accorded the Secretary’s statement was ex- 
plained at the trial by Mr. Herbert L. Forest, Director of the 
Dairy Division of the United States Department of Agriculture: 


“A differential in an order for any purpose means that 
some farmer or some farmers who get the differential get a 
higher price, and the only way they can get a higher price 
as compared with other farmers is to take it out of the higher 
utilization, because it is the class 1 higher value added to 
the pool which gives any basis for farmers getting a higher 
value. So that when one producer gets a differential as com- 
pared to another, in effect he is drawing out of this higher 
value which class 1 has put into it. Some other farmers get 
less. So when we talk about differentials, we usually say he 
gets a bigger cut of class 1 sales, because in effect that is 
what it means. That is the only place the differential can 
come from.” 


Furthermore, the Secretary’s conclusion that the differentials 
would assist in providing proper price alignments so that Con- 
necticut handlers could compete for milk supplies with handlers 
in adjacent markets, far from showing that the differentials are 
incompatible with the Act, indicates that they are vital to achieve 
orderly markets, an avowed objective of the Act. 


Defendant-interveners suggest that farm location differentials 
can also be classified as production differentials or adjustments 
depending on the location of delivery of milk. While the Court 
recognizes that arguments along these lines might be made, no 
such findings were made by the Secretary in his.Final Decisions. 
As the Secretary states in his brief in the instant action: 


“Either the farm location differential is a proper adjust- 
ment to the uniform price within the express provisions of 
8c (5) (B) (ii), i.e. a ‘market differential customarily applied’, 
or it is not. That is the real question in issue. The Secre- 
tary’s finding leaves no doubt as to his justification.” 
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The Court must therefore confine itself to consideration of wheth- 
er farm location differentials are in fact market differentials 
customarily applied by handlers. 


8. Legislative and Administrative History 


If the phrase “market . . . differentials customarily applied 
by the handlers” either clearly did or did not on its face encom- 
pass farm location differentials, the Court’s task would be sim- 
ple. The plaintiffs, on the one hand, contend that in view of Con- 
gressional concern over the delegation problem only the explicit 
use in the Act of the words “farm location differentials” could 
be taken as authorization of such differentials, and therefore the 
phrase relied on by the Secretary patently does not authorize 
these differentials. On the other hand, defendant-interveners 
argue that the statutory language plainly includes farm location 
differentials. The Court, however; disagrees with both of these 
claims. A desire to delineate and circumscribe an administrator’s 
powers does not automatically result in or insure clear, precise 
and self-defining statutory language. When the language does 
not measure up to the ideal standard the courts would be doing a 
disservice to the legislative branch if instead of using available 
means at arriving at the true intent of Congress they refrained 
from giving the language any effect at all. A similar disservice 
would obtain if the courts went to the other extreme and held 
the language to include everything that any conceivable reading 
could find it to include. It is perfectly obvious to the Court that 
the term “market differentials” is sufficiently broad and in- 
definite when used in connection with marketing orders to en- 
compass many types of differential; but by the same token this 
broadness does not necessarily mean that Congress intended it 
to have such a wide scope. The Court therefore finds entirely 
proper the suggestion of the Secretary that the Court resort to 
the usual aids to legislative interpretation in order to ascertain 
whether Congress intended farm location differentials to be en- 
compassed by “market . . . differentials customarily applied by 
the handlers subject to such order.” 


Examination of the House of Representatives report, H.R. Rep. 
No. 1241, 74th Cong., Ist Sess. (1935), and the similar Senate 
report, S. Rep. No. 1011, 74th Cong., Ist Sess. (1935), which ac- 
companied the 1935 amendments to the Agricultural Adjustment 
Act of 1933, does not result in immediate clarification of the 
issue. On the one hand, the reports evidence a clear Congressional 
intent to affirm the varied marketing efforts and practices at- 
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tempted by the cooperatives prior to the 1933 Act and con- 
tinued pursuant to licenses issued under that Act and to en- 


courage local variations in marketing plans. 


“The proposed amendments substitute the word ‘order’ for 
‘license’ in order more accurately to describe the nature of the 
Secretary’s regulatory power. The operations of cooperative 
marketing associations will be reenforced by the new sec- 
tions of the bill dealing with these matters and these pro- 
visions will assure the cooperation of processors and dis- 
tributors in programs intended to raise farm prices. The 
marketing agreements and licenses which have been issued 
and entered into pursuant to the Agricultural Adjustment 
Act have contained a great variety of provisions in order to 
adapt each particular program to the peculiar problems and 
circumstances presented in a given area by a particular com- 
modity. 


* * * 


“So that proper recognition may be given to local differ- 
ences which may exist in production or marketing methods 
or conditions, orders are required to be limited in their ap- 
plication to the smallest practicable regional production or 
marketing areas, and orders applicable to the same com- 
modity or product are required to prescribe such terms ap- 
plicable to different production or marketing areas as will 
recognize local production and marketing differences. Orders 
relating to milk and its products are exempted from the re- 
quirement that they be limited in their application to the 
smallest practicable regional production or marketing areas. 

* + cd 


“Third. Subsection (5) of the proposed section 8c states 
specifically the terms which may be included in orders relat- 
ing to milk and its products. These terms follow the methods 
employed by cooperative associations of producers prior to 
the enactment of the Agricultural Adjustment Act and the 
provisions of licenses issued pursuant to the present section 
8 (3) of the Agricultural Adjustment Act.” H. R. Rep. No. 
1241 at 7 and 9; see S. Rep. No. 1011 at 9. 


On the other hand, the definitions of volume, production, and 
market differentials given in the reports would, if followed, 
make invalid many of the local adjustments and variations 
achieved by cooperatives and continued under the licenses. 
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“Minimum prices fixed in such orders are required to be 
uniform as to all handlers, subject to adjustments for dif- 
ferences in the grade and quality of the milk delivered, for 
differences in transportation costs from the place at which 
delivery is made to the handler to the distributing or proc- 
essing plant, and for volume, market, and production dif- 
ferentials customarily applied by handlers. The volume dif- 
ferential is a differential which is paid when the operations 
of several country plants are consolidated into one plant. The 
inconvenience which is caused to producers by closing up 
plants to which they have been delivering and requiring that 
all of their milk be handled by one plant, is compensated by 
an additional payment to the producers. The production dif- 
ferential is the differential which is paid to a producer, com- 
pensating him for keeping his farm and milk qualified for a 
city market even though his milk may actually be going into 
manufactured use. It is necessary to keep this supply of re- 
serve milk available for periods in which consumption of 
milk goes up so that the effect is that the producers must 
keep their farm in the same condition as if they were ship- 
ping milk into the city every day. The production differential 
is a payment to the farmer for performing this function in 
the market. 


“The market differential is a differential which is given 
to the producer to compensate him for delivering his milk 
to a city market instead of to a country plant. These dif- 
ferentials vary with the markets and cannot be qualified as 
a ‘location’ differential, because of the fact that location is 
usually determined on the distance from a primary market 
whereas market differentials are usually paid in secondary 
markets.” H. R. Rep. No. 1241 at 9-10; S. Rep. No. 1011. 


At the trial, witnesses thoroughly familiar with milk market- 
ing both prior to and after the enactment of the 1933 Act testified 
that these definitions not only excluded differentials in use under 
the licensing programs but that at least one of the definitions 
failed to describe any differential then in existence. Richard D. 
Aplin, who was Assistant Market Administrator under the first 
federal milk license for the Boston market beginning in 1933 
and who is now Market Administrator under the Massachusetts- 
Rhode Island Order, testified that a volume differential as de- 
fined in the reports was paid only by the Dairymen’s League Co- 
operative in New York in the late 1920’s and early 1930’s, but 
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that a differential for large volume producers was common prac- 
tice. Mr. Aplin further stated that he knew of no differential 
that fell within the definition of production differentials as pro- 
vided in the reports although here again he knew of differentials 
in existence which could be called production differentials, as for 
example, payments for maintaining evenness of production 
throughout the year. With respect to market differentials, Mr. 
Aplin testified that while the definition given might apply to 


higher payments made at city plants, such payments, contrary 
to the reports, were made only in primary markets and not in 
secondary ones. He himself thought that the farm location dif- 
ferentials, which he stated were customarily paid in New Eng- 
land, were really market differentials. 


Donald Hammerberg, Market Administrator under the Con- 
necticut Order, essentially affirmed Mr. Aplin’s testimony al- 
though he was not familiar with the volume differential paid by 
the Dairymen’s League and knew of no differentials which would 
in any way fit the definition of market differentials contained 
in the reports. 


Two men who participated in drafting the 1985 amendments, 
Reuben Hall and Donald Kane, testified that the language with 
respect to volume, market and production differentials was not 
decided upon until the day before the legislation was introduced 
and that the problem had been to choose language specific enough 
to satisfy delegation requirements and yet broad enough to per- 
mit the Secretary to adapt the orders to meet varying conditions 
and to create stability. They stated that the language settled 
upon was purposely chosen for its breadth and it was definitely 
contemplated by the drafters that the words “market differentials 
customarily applied” should include farm location differentials.” 

That Congress did not in fact intend to be restrictive in its 
authorization of differentials is most strikingly illustrated by a 


colloquy which took place on the Senate floor between Senator 


Copeland of New York and Senator Murphy, the floor manager 
of the bill, after issuance of the Committee reports. 74 Cong. Rec. 
1139-1140 (1935). Senator Copeland first inquired about the 


effect of equalization on the supply of milk. 
“MR. COPELAND. What has the Senator to say to the sug- 


gestion that in a number of communities in up-State New 


7. Justice Frankfurter in his dissenting opinion in Stark v. Wickard, 321 U.S. 288, 315 
(1944), noted that the Act was “devised by those who know the needs of the industry and 


drafted by legislative specialists... . .” 
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York there is not a sufficient supply of milk surrounding the 
market to take care of the demand; therefore, milk must be 
brought into the market from more distant points? The 
provisions of the equalization which we are now discussing 
provide that a producer who is producing his milk on farms 
near to cities would receive the same price for his product 
as a farmer who produces his milk, say, 40 or 50 miles away 
from the same community.” 


Senator Murphy replied that Senator Copeland was generally 

correct. 
“MR. MURPHY. If they were embraced in the same market- 
ing area, that would be true. Let us keep in mind what the 
situation is. There is a deficiency of consumer demand. 
There is a surplus of milk. The price is greatly depressed, 
and has been for 5 years. The only way in which one can 
determine how each one of the producers included in the plan 
provided here shall bear his share of the cost of effecting a 
higher price is to divide the milk by classification uses.” 


Senator Copeland, however, was not satisfied with this response. 
“MR. COPELAND. I do not think the Senator has quite 
stated all the conditions. He does not take into consideration 
the difference in the cost of production. Taxes and values of 
property near the city are very much higher than in the 


case of property farther away from the city. The transporta- 
tion differential does not compensate for the difference in 
cost, as I see it.’’ 


The answer then given by Senator Murphy demonstrates that 


differentials, such as farm location differentials, were contem- 
plated. 


“MR. MURPHY. If the Senator will refer to page 12, line 
13, he will see that there is this qualification: 


‘Such prices shall be uniform as to all handlers, subject 


only to adjustments for (1) volume, market, and pro- 
duction differentials customarily applied by the handlers 
subject to such order—’ 


They adopt the present practice of business— 


‘(2) the grade or quality of the milk purchased, and 
(3) the locations at which delivery of such milk, or any 
use classification thereof, is made to such handlers.’ ” 


(emphasis added) 
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In view of these remarks by Senator Murphy, and in view of 
the testimony of two of the drafters of the statutory language 
in question, and considering the expressions of intent in the 


Committee reports that local variations and past practices under 
cooperative and licensing agreements should continue, the Court 
concludes that the narrow definition of market differentials con- 


tained in the committee reports must be read as illustrative 
rather than as restrictive. 


At the trial much evidence was introduced by the Secretary 
and defendant-interveners as to differentials received in the 
1920’s and 1930’s by milk producers whose farms were located 
in close proximity to the Boston market. While this evidence does 
not directly justify the inclusion of similar differentials in the 
Connecticut Order, it is relevant insofar as it establishes that 
payment of farm location differentials was in fact an approved 


“practice of business” at the time of the enactment of the 1935 
amendments to the Agricultural Adjustment Act of 1933 and 
that such differentials were therefore contemplated by Congress. 


Reuben Hall testified that beginning in the mid-1920’s and 
continuing right up until the advent of federal licensing in 1933 
it was the voluntarily agreed upon practice of handlers under 


contract with the New England Milk Producers Association to 
pay a premium to nearby farmers of about 46 cents per hundred- 


weight which was derived from an amount otherwise payable 
to all producers. Sometimes this was achieved by what was called 


a preferential base rating plan which meant that a greater pro- 
portion of a nearby producer’s milk was treated as being used as 


higher priced Class I or fluid milk. The premium was over and 
above any additional amounts paid to nearby producers by 


handlers because of savings in transporting the milk to market. 
It was simply part of a self-imposed self-regulating program de- 
signed to stabilize the market. 


The first federal license under the Agricultural Adjustment 


Act was issued by the Secretary on October 30, 1983 and became 
effective on November 3, 1933. Under the license, a preferential 
base was used to maintain the approximately forty-six cent dif- 
ferential above transportation cost savings which had previously 
been paid to nearby farmers. Admittedly, under the language of 
the license the preferential base was granted to farmers who de- 
livered their milk directly to the handlers’ city plants. But, as a 
number of witnesses testified, only producers whose farms were 
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nearby the city could deliver to the city plants because of the 
delivery methods then in existence. The others had to deliver to 


country stations and therefore did not receive the preferential 
base. The result was that the license in effect provided for a dif- 


ferential to producers with nearby farms. That those administer- 
ing the license thought they were doing just this is evident from 
a pamphlet entitled “The Boston Milk License” issued August 1, 


1934 by the Boston Market Administrator. Although the pamphlet 
was distributed in connection with a second Boston license which 
had replaced the first on March 16, 1934, the pamphlet’s author, 
who was in fact the witness Richard Aplin, was referring to the 
provisions of the first license and the conditions surrounding its 
issuance when he stated: 


“It was found that in past years the producers who were 
located near Boston had consistently received the fluid milk 
price for a larger proportion of their milk on account of their 
having been able to adjust their production more closely to 
the requirements of their distributors. A careful study by 
the Administrator, covering the eight-year period from 1926 
to 1934, showed that the assignment of 85% bases to these 


producers would result in giving to them the same relative 
advantage that they have had during the past over pro- 
ducers who were located at a greater distance from the 
market. Consequently producers whose milk was delivered 
directly to a distributor’s city plant within 35 miles of the 
State House in Boston were assigned base ratings equal to 
85% of their average deliveries of milk in September, October 
and November, 1933, or 85% of their average daily deliveries 
of milk for the entire year 1933, whichever amount was 
greater in each case. A few groups of producers who were 
delivering milk to plants more than 35 miles, but less than 
100 miles, from the State House at Boston, were given bases 
less than 85%, but more than 61% of their 1933 production.” 
Actually, the preferential treatment accorded nearby farmers 
was continued under the second license although that license left 
it to the Market Administrator to determine each individual 
farmer’s base. 
The second Boston license was declared invalid on May 17, 
1985 by the United States District Court for the District of 
Massachusetts in United States v. Seven Oaks Dairy Co., 10 F. 


Supp. 995 (D. Mass. 1935). The license however remained on the 
books until February 9, 1936 when it was replacéd by the first 
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order under the 1935 amendments to the Agricultural Adjust- 
ment Act of 1933. Under the order there were no preferential 
bases as such—all farmers’ bases were determined by the same 
formula—but those producers whose farms were within forty 
miles of the State House in Boston and who delivered to a plant 
within forty miles of the State House received a higher price for 
all their base milk than those farmers delivering to a plant with- 
in forty miles of the State House but whose farms were located 
more than forty miles away. Thus, this differential was un- 
questionably based solely on the location of a producer’s farm. 


The first Boston order was suspended by the Secretary on 
July 31, 19386 when the District Court for the District of Mas- 
sachusetts held the Agricultural Adjustment Act unconstitu- 
tional in United States v. David Buttrick Co., 15 F.Supp. 655 
(D. Mass. 1936), rev’d, 91 F.2d 66 (1 Cir. 1937). After the 
passage of the Agricultural Marketing Agreement Act on June 
8, 1937, the Secretary reinstated the order in part effective July 
1, 1937. The order was then amended and as amended became 
fully effective on August 1, 1937. 2 F.R. 1588 (1937). The amend- 
ed order eliminated base ratings entirely and simply provided for 
the payment of a forty-six cent differential to producers with 
farms located near the State House, and a twenty-three cent dif- 
ferential to producers with farms situated at an intermediate 
distance. 2 F.R. 1588, 1590 (1937). This provision in essence re- 
mained in effect in all orders regulating the Boston market until 
it was declared invalid in Allen v. Freeman, Civil Action 3379-66 
(D.D.C., June 15, 1967), appeal pending. See Zuber v. Allen, 
887 F.2d 862 (D.C. Cir. 1967). The farm location differentials 
contained in the Connecticut Marketing Order are the equivalent 
of the Boston differentials. 


This fundamental continuity in the use of farm location dif- 
ferentials beginning in a period of attempted self-regulation and 
progressing through various stages of government regulation 
clearly suggests that Congress recognized the need for such dif- 
ferentials and intended to authorize them. 


Certainly those people in the industry and government most 
intimately involved in drafting the regulatory language and in 
administering the resulting legislation believed that Congress in- 
tended to authorize farm location differentials, and they con- 
tinue to believe so. Their opinions cannot be ignored. As the 
Supreme Court stated in United States v. American Trucking 
Associations, Inc., 310 U.S. 534, 549 (1940): 


=~ 
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“In any case such interpretations are entitled to great weight. 
This is peculiarly true here where the interpretations in- 
volve ‘contemporaneous construction of a statute by the 
men charged with the responsibility of setting its machinery 
in motion, of making the parts work efficiently and smooth- 
ly while they are yet untried and new.’” 


See also Udall v. Tallman, 380 U.S. 1, 16 (1965) ; Power Reactor 
Development Co. v. International Union of Electrical, Radio and 
Machine Workers, AFL-CIO, 367 U.S. 396, 408 (1961); Nor- 
wegian Nitrogen Products Co. v. United States, 288 U.S. 294, 
815 (1933). Indeed, such deference is to be accorded administra- 
tive interpretation of statutory language that to sustain such an 
interpretation, the Court “need not find that [the administrative] 
construction is the only reasonable one, or even that it is the 
result [the Court] would have reached had the question arisen 
in the first instance in judicial proceedings.” Unemployment 
Compensation Comm’n of Alaska v. Aragon, 329 U.S. 148, 153 
(1946). See also, e.g., Udall v. Tallman, supra at 16. 


Congressional reenactment of the 1935 amendments to the 
Agricultural Adjustment Act of 1933 in the Agricultural Market- 
ing Agreement Act of 1937 is, of course, an indication that Con- 
gress approved the use of farm location differentials since the 
1936 Boston order issued under those amendments contained 
such differentials. In Queensboro Farms Products v. Wickard, 
137 F.2d 969 (2 Cir. 1948), an attack on a provision of the milk 
order regulating the New York metropolitan milk market placed 
in question the meaning of the phrase “use classification” in 
Section 8c(5) (A) of the Act. Judge Frank upheld the Secretary’s 
interpretation of the language of the Act and in so doing alluded 
to the significance of the 1937 reenactment of the 1935 amend- 
ments: 


“After the Act was amended in 1935, the Secretary issued 
several regional milk orders. In some of them, he adopted 
as a measure of ‘use,’ and as a basis for classification, the 
form in which milk was sold by, or moved from, the plants 
of, handlers. While those orders were in effect, Congress 
(because of the decision in United States v. Butler, 297 U.S. 
1, 56 S.Ct. 312, 80 L.Ed. 477, 102 A.L.R. 914, holding certain 
aspects of the Act unconstitutional) after reconsidering inter 
alia, the provisions which had been added in 1935 and pur- 
suant to which these orders had been made, reenacted those 
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1935 provisions with amendments not here pertinent. It is 
true, of course, that bald re-enactment of statutory pro- 
visions, without more, need not be given much weight as in- 
dicating an adoption of preceding administrative interpreta- 
tion; but where careful consideration has—as in the case of 
the statute before us—been given by Congress in connection 
with a re-enactment, much is to be said for a contention 
that Congress intended to adopt the intervening administra- 
tive interpretation.” (Footnotes omitted) Jd. at 976-77. 





Judge Frank’s conclusion is equally applicable here. 


Furthermore, the 1937 reenactment goes a step beyond implicit 
approval of the differentials. Section 4 of the Act, 50 Stat. 249, 
provides: 


“Nothing in this Act shall be construed as invalidating any 
marketing agreement, license, or order, or any regulation 
relating to, or any provision of, or any act of the Secretary 
of Agriculture in connection with, any such agreement, 
license, or order which has been executed, issued, approved, 
or done under the Agricultural Adjustment Act, or any 
amendment thereof, but such marketing agreements, licenses, 
orders, regulations, provisions, and acts are hereby ex- 
pressly ratified, legalized, and confirmed.” 


What otherwise might be a meritorious argument that Con- 
gress simply intended to prevent technical abatement of prior 
orders is countered by the House of Representatives committee 


report accompanying the proposed legislation. 


“Section 4 of the bill negatives any implication that its 
effect is to invalidate or cast doubt on action heretofore 
taken under the agreements and orders provisions. The sec- 
tion also expressly ratifies, legalizes, and confirms such 
action. Judicial sanction for such a provision is found in 
Mattingly v. District of Columbia ( (1878), 97 U.S. 687, 690) ; 
United States v. Heinzen ( (1907), 206 U.S. 370, 382) ; Tiaco 
v. Forbes ((1913), 228 U.S. 549, 556); Rafferty v. Smith, 
Bell & Co. ((1921), 257 U.S. 226, 232) ; Isbrandtsen-Moller 
Company, Inc., v. United States et al. (No. 307, October 
term, 1936, United States Supreme Court, decided Feb. 1, 
1937) ; and Swayne & Hoyt, Ltd., et al. v. United States (No. 
494, October term, 1936, United States Supreme Court, de- 
cided Mar. 1, 1937).” H. Rep. No. 468, 75th Cong., 1st Sess. 
4 (1937). 
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The first sentence makes it clear that Congress indeed wished 
to avoid technical abatements, but the second sentence by use of 
the word “also” demonstrates that Section 4 was further designed 
to ratify, legalize and confirm affirmatively the provisions of 
past orders. In addition, the cases cited in the report all in- 
volved instances in which Congress had legalized or ratified prior 
executive action none of them were concerned with mere tech- 
nical abatement.® 


Finally, it is important to note that in all the years since pas- 
sage of the 1935 amendments and the 1937 Act farm location 
differentials have been used in a number of marketing orders by 
the Secretary, and Congress has taken no action to put an end 
to the practice. Cf. Udall v. Tallman, supra, at 408-09. 


This history of reenactment, confirmation, and acquiescence 
does not directly establish that farm location differentials as 
contained in the Connecticut Order are a proper exercise of ad- 
ministrative power. That depends in part upon whether there is 
substantial evidence in the record to support the Secretary’s 
findings. The history does, however, lend great weight to the 
conclusion that farm location differentials as a general proposi- 
tion are authorized by the Act and approved by Congress for use 
in marketing areas where they have been historically paid by 
handlers and their continued payment will tend to effectuate the 
purposes of the Act. 


4. Not a Trade Barrier 


Plaintiffs further contend that farm location differentials con- 
stitute a trade barrier in violation of Section 8c(5)(G) of the 
Act, 7 U.S.C. §608c (5) (G). That section provides that milk mar- 
keting orders shall not “prohibit or in any way limit, in the case 
of the products of milk, the marketing in that area of any milk 


8. In Brannan vy. Stark, 342 U.S. 451, 465-66 (1952), the Supreme Court was presented 
with the argument that Section 4 of the Act validated all provisions in future orders which 
were similar to provisions in orders existing at the time of passage of the 1937 Act. The 
Supreme Court in holding that a particular type of payment to cooperatives was un- 
authorized by the Act stated that “[e]ven if we were to accept the proposition that Congress 
there intended to confer statutory authority for all future provisions like any of those 
then existing in any marketing order, we would reach the same conclusion because neither 
the provisions for these particular payments nor any closely analogus provisions were at 
that time present in any marketing orders.”” The situation is different here where the 
equivalent of farm location differentials were contained in an order in effect when the 1937 
Act was passed. Furthermore, this Court in no way accepts the proposition that Section 4 
automatically validates the inclusion of farm location differentials in any order. The Court 
simply is of the opinion that Section 4 represents Congressional reiteration of its intent 
to authorize the inclusion of farm location differentials in orders governing marketing areas 
where such differentials have customarily been paid. 
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or product thereof produced in any production area in the United 
States.” 


Plaintiffs’ argument is without merit. The record is devoid of 
evidence showing that payment of the differential in any way 
prohibits or limits the flow of milk or its products into or within 
the Connecticut market. See Freeman v. Lewes Dairy, Inc., 337 
F.2d 827 (3 Cir. 1964), cert. denied, 379 U.S. 1000 (1965) ; ef. 
Lewes Dairy, Inc. v. Freeman, 260 F.Supp. 921 (D.Del. 1966), 
appeal pending. In fact plaintiffs admitted at trial that they had 
switched from shipping into other markets to ship into Connecti- 
cut because they obtained a better price for their milk under the 
Connecticut Order. 


It must also be noted that farms receiving the benefit of the 
differential are not limited to Connecticut farms but include 
farms in Rhode Island and neighboring portions of New York 
and Massachusetts—areas from which milk can be directly ship- 
ped to market in Connecticut. Thus, the differential is clearly not 
designed to limit the flow of out-of-state milk. 


Furthermore, even if the payment of the differential could in 
some potential way limit the flow of milk, Section 8c(5) (G) 
was not designed to prevent such limitations where they result 
from the exercise of express authority in Sections 8c(5) (A) and 
(B) to classify, price and pool milk and to make adjustments. 
Apparently Section 8c(5)(G) originated in the House of Repre- 
sentatives as an amendment to the bill. As first introduced by 
Congressman Andresen it simply provided that no marketing 
order shall “prohibit” the marketing in that area of any “milk 
or milk product” produced in any area of the United States. 79 
Cong. Rec. 9572 (1935). Congressman Southoff then suggested 
that the provision be strengthened by substituting the words 
“limit or tend to limit” for the word “prohibit.” Jd. Congress- 
man Jones, the floor manager of the bill, immediately pointed 
out that if the words “limit or tend to limit” were substituted, 
it “would absolutely wreck the whole milk program.” He then 
offered an explanation for his position: 


“In order to get away from the terrific conditions that 
have prevailed in the milk industry there is provided in the 
bill authority to fix a minimum price to producers. That, 
at least in a measure, would limit or tend to limit shipment, 
and yet the gentleman, I am sure, does not want to inter- 
fere with the price to producers. Then it is a universal cus- 
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tom in the marketing of milk to classify milk. This, in a way, 
is a limitation. 

“T am perfectly willing to adopt the first amendment sug- 
gested, because that simply treats all areas alike, for you 
could not prohibit someone from an outside area coming in 
so long as he complied with the conditions prescribed for 
that area; but if you said that no restrictions or limitations 
could be required, it would wreck the program, it would 
destroy every vestige of a program we have for milk.” 


The result was that the finally chosen wording of Section 8c(5) 
(G) carefully avoided the problem alluded to by Congressman 
Jones. This is made quite clear in the conference report accom- 
panying the proposed legislation: 


“Amendment no. 24: Under the House bill, no marketing 
agreement or order applicable to milk and its products in 
any marketing area could prohibit the marketing in that 
area of any milk or product thereof produced in any pro- 
duction area in the United States. The Senate amendment 
extended this provision so that no marketing agreement or 
order so applicable could limit in any manner the marketing 
in the marketing area of milk or its products produced any- 
where except that certain limitations on the marketing of 
milk were specifically permitted. The conference agreement 
retains the House provision with respect to prohibitions on 
marketing of both milk and products of milk. The conference 
agreement also denies the authority to limit in any manner 
the marketing in any area of milk products (butter, cheese, 
cream, etc.) produced anywhere in the United States. The 
language adopted by the conference agreement does not 
refer to milk, and so does not negative the applicability to 
milk, for use in fluid form or for manufacturing purposes, 
of the provisions of the bill relating to milk, such as the 
provisions on price fixing, price adjustment, payments for 
milk, etc.” H. R. Rep. No. 1757, 74th Cong., Ist Sess. 21 
(1935) (emphasis added) 


Thus farm location differentials, permitted as they are as market 
differentials, are not prohibited by Section 8c(5) (G). 


Lehigh Valley Cooperative Farmers, Inc. v. United States, 370 
U.S. 76 (1962), is not authority to the contrary. In that case 
the Supreme Court held invalid as a trade barrier in violation 
of Section 8c(5)(G) a provision in the New York-New Jersey 
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Order which required special payments to be made on certain 
otherwise unregulated milk shipped into the marketing area. 
The Supreme Court found that this requirement in effect pre- 
cluded or severely curtailed the shipment of such milk into the 
market. Jd. at 86-87. Just as importantly, the only authorization 
offered by the Secretary for the requirement was Section 8c(7) 
(D) of the Act, 7 U.S.C. §608c(7) (D), which permits the Secre- 
tary to include terms in Orders which are incidental to the pro- 
visions specified in Section 8c(5) of the Act only if those terms 
are not inconsistent with those provisions and are necessary to 
effectuate them. The Supreme Court concluded that since the 
requirement was inconsistent with Section 8c(5) (G) it could not 
be justified by Section 8c(7) (D). Jd. at 98. In the present case 
the differentials do not exclude milk from the area nor does the 
Secretary attempt to justify them as being incidental to other 
authorized provisions. 


5. Judicial Interpretation 


The validity of farm location differentials was passed upon 
and approved by the courts shortly after the passage of the 1937 
Act. Numerous handlers in the Boston area refused to comply 
with the Greater Boston Milk Marketing Order when it became 
effective in its amended form on August 1, 1937. In response, the 
government sought and obtained temporary injunctions against 
the handlers in the District Court. United States v. Whiting Milk 
Co., 21 F.Supp. 321 (D. Mass. 1937) ; United States v. H. P. Hood 
& Sons, Inc., 26 F.Supp. 672 (D. Mass. 1939). These cases after 
being docketed on appeal in the Circuit Court of Appeals for the 
First Circuit went directly to the Supreme Court on certiorari 
where they were considered along with cases challenging the 
validity of the milk marketing order regulating the handling of 
milk in the New York metropolitan area. The result was that 
the Supreme Court handed down two opinions. In the first, Unit- 
ed States v. Rock Royal Co-operative, Inc., 307 U.S. 533 (1939), 
the Supreme Court considered extensive attacks on the constitu- 
tionality of the 1937 Act and the validity of the New York Milk 
Marketing Order and upheld both the Act and the Order. In the 
second, H. P. Hood & Sons, Inc. v. United States, 307 U.S. 588 
(1939), the Supreme Court sustained the Boston Order. 


The New York Order considered in Rock Royal contained pro- 
visions for the payment of a twenty-five cent differential to 
farmers delivering their milk to handlers’ plants located in 
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eighteen counties near New York City. While five cents of the 
differential was paid out of the handlers’ own pockets, the other 
twenty cents was obtained by deducting that amount from the 
price which otherwise would be paid to all farmers, the method 
employed by the Connecticut farm location differentials. Further- 
more, as was pointed out in connection with a similarly worded 
differential in the first Boston license of 1933, delivery to plants 
in those counties meant that the farms from which the deliveries 
were made were located there. In fact those persons involved with 
the differential always spoke of it as a differential paid on the 
basis of farm location. Thus, the District Court in the Rock Royal 
case in discussing the differential stated: 


“[The handlers] are also required to pay into the Producers 
Settlement Fund to provide preferential payments made to 
producers living in 18 counties, under the provisions of 
Article 6, Section 8. The producers in those counties receive 
20 cents per cwt. in addition to the locational differentials, 
which return them a higher price for their milk, because 
they are located nearer New York.” 26 F.Supp. 534, 555 
(N.D.N.Y. 1939). 


The District Court held the differential invalid and refused en- 
forcement of the Order on this and other grounds. On appeal to 
the Supreme Court the government defended the differential as 
one based on farm location: 


“There was ample evidence before the Secretary to justify 
the reasonableness of the nearby differentials. The 18 coun- 
ties to which the nearby differentials apply are all very 
close to the marketing area and are separated from the rest 
of the milkshed by nonproductive mountainous territory 
* * *.| The milk of producers in these counties is readily 
available for use in the fluid market and producers in these 
counties have always enjoyed an almost exclusively fluid 
market, not by reason of accidents of competition but by 
reason of their natural advantages. Accordingly, it was rea- 
sonable that these producers should receive a special dif- 
ferential.” Brief for the United States, Oct. Term, 1938, No. 
771, at 60-61. 


The appellee, on the other hand, argued as plaintiffs do in the 
instant action that the differential was “neither contemplated 
nor authorized by the Act”, was “repugnant to ‘equalization’, 
which the statute sought to accomplish” and was the “basis of 
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inequality”. Brief for Rock Royal Co-operative, Oct. Term, 1938, 
No. 777, at 76. 


The Supreme Court in reversing the District Court held that 
“(t]he Act authorizes such an arrangement”, citing Section 8c 
(5) (A). 307 U.S. at 567. 


It is true that Rock Royal was a suit involving handlers and 
not producers and that Section 8c(5) (A) applies to the former 
rather than the latter. But Section 8c(5) (A) provides for the 
same uniform prices subject to the same adjustments as set out 
in identical language in Section 8c(5) (B) applying to producers. 
Therefore, the Supreme Court’s holding that Section 8c(5) (A) 
“authorizes such an arrangement” is most certainly authority 
that Section 8c(5)(B) authorizes the same arrangement. 


It is also true that the Supreme Court refrained from con- 
sidering the District Court’s finding that the differential was 
discriminatory as to producers since only handlers were involved 
in the action. The Supreme Court did, however, reject conten- 
tions of discrimination against handlers made by appellees be- 
cause they were “fanciful and remote” and “‘would not justify a 
court in overturning the Secretary’s determination of the pro- 
priety of the differentials on evidence found by the lower court 
to be substantial.” 307 U.S. at 567. The Supreme Court further 
concluded that “[s]Juch an administrative determination carries a 
presumption of the existence of a state of facts justifying the 
action far too strong to be overturned by such suggestions as 


are made here.” 307 U.S. at 567-68. 


While generally upholding the validity of the Boston Milk 
Marketing Order in H. P. Hood & Sons, Inc. v. United States, 
supra, the Supreme Court omitted any specific discussion of the 
farm location differentials contained in the Order. These dif- 
ferentials had been challenged in the lower court but the chal- 
lenge apparently was not pressed on review by the high court. 
See Green Valley Creamery, Inc. v. United States, 108 F.2d 342, 
344 (1 Cir. 1939). The Supreme Court did, however, note that 
pursuant to the Order, adjustments were made for differentials. 
807 U.S. at 594. In view of this and the Court’s simultaneous de- 
cision in Rock Royal it may be assumed that the Court was not 
struck by any essential distinction between the differentials in 


H. P. Hood & Sons and the differential it upheld in Rock Royal. 


If there is any doubt as to whether the Supreme Court gave 
full consideration to the validity of farm location differentials, 
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there can be no doubt that the differentials received such con- 
sideration by the Court of Appeals for the First Circuit. Approxi- 
mately six months after the Supreme Court rendered its de- 
cisions in H. P. Hood & Sons and Rock Royal, the Court of Ap- 
peals for the First Circuit decided Green Valley Creamery, Inc. 
v. United States, 108 F.2d 342 (1 Cir. 1939). In that opinion 
the court first noted that because of the prior Supreme Court 
decisions appellants, who were milk handlers, were no longer 
free to question the constitutionality of the Act nor the validity 
of most of the terms of the Boston Order. The court, however, 
did permit them to challenge three provisions of the Boston 


Order because attacks on these provisions had not been pressed 
before the Supreme Court. One of these provisions established 
the farm location differentials and another specified two sets of 
minimum prices, the higher applicable to milk purchased from 
associations of producers, and the lower applicable to milk pur- 


chased directly from individual producers. 


The court found that the two sets of minimum prices were 
justified as ‘a market differential customarily applied by han- 
dlers.” Id. at 345. The court held that the evidence before the 
Secretary supported a finding that a higher price had customarily 
been paid in the market area to producers associations because 
such milk had “an enhanced value” due to the fact that many 
marketing services had already been performed by the associa- 
tions. The court further held that “[t]he phrase ‘market dif- 
ferential’, undefined as it is in the Act, is reasonably susceptible 
of such an interpretation.” Jd. Thus the court rejected the narrow 
definition of “market differential” suggested by some of the 
language in the Senate and House Committee reports and argued 
here by plaintiffs.° As a further ground for its decision the court 
noted that the provision existed in the Boston Order prior to 


the 19387 Congressional reenactment without change of the 1935 
amendments to the Agricultural Adjustment Act of 1933. 


In considering the farm location differentials, the court placed 
heavy emphasis on the fact that such differentials had been paid 


historically. 


9. The Supreme Court apparently approves of the First Circuit’s view of the proper scope 
to be accorded the term “market differential’. In Brannan v. Stark, 342 U.S. 451, 466 
(1952), the Supreme Court found a certain type of payment to producers’ associations 
unauthorized by any provision of the Act but stated that: 

“Many provisions for payments to cooperatives appearing in other orders have been of a 

kind specifically authorized by the statute. Thus, the provision of the first Boston Milk 

Order for a price differential as between cooperative milk and noncooperative milk was 

upheld in Green Valley Creamery v. United States, as a ‘market differential’ authorized 

by § 8e(5)(A)(1).” (footnote omitted) 
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“There was evidence before the Secretary to the effect that 
similar differentials in favor of nearby farms had existed 
in the Boston market for many years. Various factors were 
mentioned as accounting for this, including their greater 
accessibility to the market, and their greater dependability 
as sources of supply, because, as experience showed, the 
nearby farms had a more uniform level of production 
throughout the year. These producers were also potential 
dealers, who might establish their own milk routes in com- 
petition with handlers in the Boston market, if prices were 
not acceptable. Whatever the explanation, this group of pro- 
ducers in fact commanded somewhat more favorable prices 
for their fluid milk as against producers more remotely 
located. The differentials now objected to were inserted in 
the Order so as not to disturb the status quo in this re- 
spect.” Jd. at 346. 


The court recognized that “[mJilk entering the Boston market 
from nearby farms is presumably delivered to handlers at points 
nearby the market”, and therefore the differentials could be 
authorized pursuant to Section 8c(5) (B) (ii) of the Act as dif- 
ferentials based upon “the locations at which delivery of such 
milk is made.” Jd. But the court found it unnecessary to further 
develop this point because it concluded that 


“... the differentials can readily be sustained under Section 
8c(5) (B) (ii) (a) of the Act as market differentials which 
had customarily been applied by handlers subject to the 
Order. They are called ‘location differentials’ in the Order, 
and so they are; but they are also customary market dif- 
ferentials based upon the location of farms nearby the 
market.” Jd. 


The court also observed that the farm location differentials were 
part of the Boston order at the time of the 1937 reenactment of 
the 1935 amendments to the Agricultural Adjustment Act of 
1933. 


Thus the Court of Appeals clearly found, as the Secretary con- 
tends here, that farm location differentials are market differ- 
entials authorized by the Act where such differentials customari- 
ly have been paid. It was only after the Court had set this out 
that it noted that handlers lacked standing to raise the issue 


because the differentials affected only producers. This Court is 
of the opinion that the Court of Appeals’ final point in no way 
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weakens the authority of its prior conclusions concerning the 
validity of the differentials and that these conclusions should be 
afforded great weight coming as they did such a short time after 
the enactment of the legislation in question. Certainly a court 
sitting contemporaneously with a legislature is in a better posi- 
tion to ascertain the true intent of that legislature than a court 
sitting some thirty years later. 


Plaintiffs place great reliance on the recent decisions of Blair 
v. Freeman, 370 F.2d 229 (D.C. Cir. 1966), and Allen v. Freeman, 
Civil Action 3379-66 (D.D.C., June 15, 1967), appeal pending. 
See Zuber v. Allen, 387 F.2d 862 (D.C. Cir. 1967). 


In Blair, the Court of Appeals for the District of Columbia 
Circuit held invalid the farm location differentials then con- 
tained in the New York-New Jersey Milk Marketing Order, 
7 C.F.R. 1002 (1968). Certain factual differences exist between 
the circumstances found by the court in Blair and the circum- 
stances in the instant case. For example, the differentials in the 
New York-New Jersey Order varied in amount according to the 
total utilization of fluid milk in the market, a factor which bore 
heavily on the Court of Appeals conclusion that the differentials 
represented impermissible variations in price based on the use 
of milk. The Connecticut differentials, however, remain constant 
in amount. Another example is that the Secretary attempted to 
justify the New York-New Jersey differentials as “adjustments 
for the locations at which delivery of such milk is made.” No 
such attempt is made here by the Secretary. Instead the Secre- 
tary squarely places his reliance on “market differentials cus- 
tomarily applied by the handlers.” 


Despite the differences in fact, the Court recognizes that its 
holding is based on conclusions which are contrary to those 
reached in Blair. The Court is indeed reluctant to disagree with 
such a distinguished court as the Court of Appeals for the Dis- 
trict of Columbia and does so only with the greatest respect and 
deference. But while the Court concurs with the Court of Ap- 
peals for the District of Columbia that the uniform price re- 
quirement was designed to eliminate ruinous competition for the 
fluid milk market, it cannot concur in the Court of Appeals con- 
clusion that the requirement prohibits recognition of the historic 
fact that farmers located in particular areas near the market 
were accorded a greater share of that market. Similarly, the 
Court agrees with the Court of Appeals that Congress was con- 
cerned in 1935 with the delegation problem and attempted to 
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make the provisions of the Act specific. But the fact remains, as 
noted in Green Valley Creamery, Inc. v. United States, supra 
at 345, that the phrase “market differential’? remains undefined 
in the Act. And while the court in Blair, at 238, concluded that 
“Ttjhe ‘market differential’ rationale is plainly not a tenable 
basis for the nearby differential’ because “it is plain that this 
type of allowance turns not on the location of the producer’s 
farms but on the nature of the market to which they deliver their 
milk,” the court in Green Valley Creamery, just several years 
after the provision’s enactment, found the opposite.’° Therefore 
faced with conflicting authority and an action involving an in- 
dependent order and separate differentials, the Court believes it 
is justified, for the reasons it has previously attempted to de- 
velop, in holding that farm location differentials are authorized 
by the Act as market differentials. 


The plaintiffs in Allen v. Freeman, supra, attacked the farm 
location differentials contained in the Massachusetts-Rhode Island 
Milk Marketing Order, 7 C.F.R. 1001 (1968). The District Court 
for the District of Columbia granted plaintiffs’ motion for sum- 
mary judgment without opinion on the basis of the Blair decision, 
and that judgment is currently on appeal to the Court of Appeals 
for the District of Columbia. As to this decision nothing need 
be added to what has already been said with respect to the de- 
cision in Blair. 


CLAIM OF UNCONSTITUTIONAL DISCRIMINATION 


Another claim made by plaintiffs is that the Connecticut farm 
location differentials are unconstitutionally discriminatory be- 
cause they result in certain farmers receiving more for their milk 
than others. If the differentials were paid without reference to 
any rational basis this claim would be correct. But the Act only 
authorizes such differentials if they have been customarily paid, 
and customary payment is alone a sufficient rationale for con- 
tinued payment under a scheme of regulation. Secretary of Agri- 
culture v. Central Roig Refining Co., 338 U.S. 604, 616-18 (1950). 
Therefore, a critical question with respect to both the authoriza- 
tion of the Connecticut farm location differentials and the issue 
of discrimination is whether the evidence before the Secretary 
supported the Secretary’s findings that the differentials were 





10. If the Blair court’s definition of market differentials were followed, it would neces- 
sarily mean that the double set of minimum prices upheld in Green Valley Creamery and 
cited with approval by the Supreme Court in Brannan v. Stark, 342 U.S. 451 (1952), 
would also be invalid. See supra note 9. 
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customarily paid in the Connecticut area and that their con- 
tinued payment would tend to effectuate the policies of the Act. 


CLAIM OF INSUBSTANTIAL EVIDENCE 


After an extensive review of the voluminous record of the ad- 
ministrative hearings held in connection with the promulgation 
of the Connecticut Milk Marketing Order, the Court is of the 
opinion that the evidence before the Secretary in support of his 
findings that farm location differentials were customarily paid 
in the Connecticut area and that their continued payment would 
tend to effectuate the policies of the Act was substantial and 
fully justified those findings. 


In 1958 a proposed federal milk marketing order for the Con- 
necticut market was considered in hearings held at Hartford, 
Connecticut. The proposed order included a farm location dif- 
ferentials provision. Dr. C. W. Swonger, an economist for the 
New England Milk Producers’ Association testified at length con- 
cerning the differentials—their basis and the need for them. 
Hearing Record, 1958 Basic Connecticut Promulgation Proceed- 
ing 1261-1269 (hereafter 1958 H.R.). He demonstrated how “pro- 
ducers located near the market have been able to obtain prices 
for their milk higher than could be explained solely on the basis 
of handling and transportation costs.” 1958 H.R. 1267. With 
specific reference to the Connecticut market Dr. Swonger stated 
that 


“Tdjespite the competition of unregulated milk, and the lack 
of any control over prices paid for such milk, nearby pro- 
ducers in Connecticut have continued to receive blended 
prices higher than those paid to nearby producers in Bos- 
ton, and from 1 to 2 cents per quart higher than the 
freight and handling costs reflected in the Class I and blend 
price differentials.” 1958 H.R. 1264-1265. 


The reasons that these differentials existed, according to Dr. 
Swonger, were the availability of alternative marketing oppor- 
tunities to nearby producers, greater evenness of production in 
the nearby area, historical pricing patterns, and the need for 
alignment with the various neighboring, competing New England 
and Middle Atlantic markets. 1958 H.R. 1962-1965. In addition, 
as pointed out by George C. Dudley, a dairy farmer and chairman 
of the dairy commodity committee of the Connecticut Farm 
Bureau Association, Connecticut farmers had higher taxes and 
other costs. 1958 H.R. 554. 









1026 AGRI. MKTG. AGREEMENT ACT, 1937 


Cite as 27 A.D. 989 


stated: 


“These exhibits bear out the fact that producers located 
near the market have been able to obtain prices for their 
milk higher than could be explained solely on the basis of 
handling and transportation costs. The differentials have 
probably been wider than can be maintained under present 
marketing conditions. There may be groups in Northern New 
England or New York who will argue for ‘no differential’, 
in excess of handling and transportation costs, and other 
groups in southern New England who will argue that the 
differentials have not been high enough. We say merely that 
a substantial differential has existed, and that this fact 
has to be recognized under any federal order.” 1958 H.R. 
1267-1268. 


It is relevant in considering Dr. Swonger’s testimony that he 
did not simply propose farm location differentials in isolation 
but as part of an integral plan designed to achieve equitable re- 
sults for all producers. 


Dr. Swonger did not feel qualified to testify with respect to 
the “specific definition of the differential areas.” As he stated: 


“Such testimony must come from those in Connecticut who 
are more familiar with the nearby supply area and the rela- 
tive prices paid to producers. The definition of the differ- 
ential areas depends not on political boundaries, but on the 
competitive pressure of other markets seeking milk in the 
same area. In general, the boundaries should be drawn in 
such a way as to affect the fewest number of neighboring 
producers, in much the same way as the boundaries of a 
marketing area are defined to ‘minimize competition’ be- 
tween regulated and unregulated handlers.” -1958 H.R. 
1268-1269. 


Testimony as to what the specific differential areas should be 
was, however, provided by Fred S. Raymond, Director of the 
Cooperative Dairy Economic Service (1958 H.R. 623-632), Ken- 
neth E. Geyer, General Manager of the Connecticut Milk Pro- 
ducers Association, and others. Mr. Geyer testified that “the 
Hudson River and the Massachusetts Turnpike and its New 
York extension” would be proper boundaries “closely conform- 
[ing] to the Connecticut direct delivery milkshed area.” 1958 


After presenting a number of exhibits showing the historic 
price differential paid in the Connecticut market, Dr. Swonger 
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H.R. 1312. The direct delivery milkshed area is that area from 
which milk is delivered directly to Connecticut handlers rather 
than to plants outside of the state from where the milk must be 
transshipped. Not only Mr. Geyer but the other witnesses analyzed 
the differential in terms of nearby direct delivery areas. 


The Secretary’s 1959 Final Decision affirmed the need for 
farm location differentials on the basis of the prior hearing, 
making certain changes in the areas covered by the proposed 
differentials so that they would conform to what had been sug- 
gested by the witnesses. 24 F.R. 1049, 1063 (1959). The dif- 
ferentials as modified were included in the first federal Con- 
necticut order promulgated at the time of this Final Decision. 
The differentials were reviewed at hearings held in 1959 and 
1963 and reaffirmed in 1960 and 1964 on the original basis. 


The Court is completely satisfied that the Secretary’s finding 
that the differentiais were customarily paid is supported by 
substantial evidence. Therefore, the differentials are authorized 
by the Act as market differentials customarily paid and are not 
unconstitutionally discriminatory. Furthermore, substantial evi- 
dence supports the Secretary’s findings that the employment of 
the differentials “will tend to promote orderly marketing in the 
milkshed.” Jd. The differentials are therefore a valid provision of 
the Connecticut order. Section 8c(4) of the Act. 


CONCLUSION 


The Court concludes that this action presents a justiciable 
controversy over which the Court has jurisdiction. Plaintiffs and 
defendant-interveners are properly representative of the classes 
of dairy farmers previously designated by the Court. 


The Court further concludes that the farm location differ- 
entials in the Connecticut Milk Marketing Order, 7 C.F.R. 
§1015.72 (1968), are authorized by Section 8c(5)(B) of the 
Agricultural Adjustment Act of 1937, 7 U.S.C. §608c(5) (B), and 
are otherwise legal and completely valid provisions of that Order. 
Therefore the Court denies a permanent injunction enjoining 
the Secretary of Agriculture from continuing the differentials 
and directs that judgment be entered in favor of defendant and 
defendant-interveners. 


This Memorandum of Decision together with separately stated 
Findings of Fact and Conclusions of Law constitute the Court’s 
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findings of fact and conclusions of law pursuant to Rule 52, Fed. 
R. Civ. P. 


Plaintiffs’ motions to strike evidence, including renewal of 
motions made at the trial and motions which they were granted 
leave to file subsequent to trial have been carefully considered. 
The Court denies the motions insofar as they are directed at 
evidence which supports the Court’s findings of fact and con- 
clusions of law made herein pursuant to Rule 52, Fed. R. Civ. P.; 
in all other respects the motions are dismissed as moot. 


Since this is a class action and judgment will therefore bind 
all members of plaintiffs’ class, the Court deems it advisable to 
direct the Clerk to delay entry of judgment in favor of defendant 
and defendant-interveners for a period of fifteen days and to 
direct that within that period plaintiffs’ counsel shall mail to 
all members of plaintiffs’ class notice of this Court’s decision 
together with an explanation of the effect thereof and a state- 
ment as to whether plaintiffs intend to prosecute an appeal. If 
plaintiffs do not intend to prosecute an appeal, notice must be 
given of the means by which members of the class may seek 
leave to file such an appeal and the time limit involved. 


Furthermore, because this is an action for an injunction, entry 
of judgment will automatically and immediately terminate the 
preliminary injunction granted by order of this Court, Foley, 
C.J., on March 9, 1967, unless the Court directs otherwise. Rule 
62(a), Fed. R. Civ. P. Therefore, in order to fully protect the 
rights of all parties and to maintain the status quo to permit an 
appeal, the Court orders that the injunction granted on March 
9, 1967 shall continue in force until entry of judgment and there- 
after for a period of sixty days upon such terms and conditions 
as contained in the order of March 9, 1967, unless otherwise 
directed by the Court. If within sixty days a notice of appeal is 
filed, the injunction shall continue in force during the pendency 
of the appeal unless dissolved or modified by the appropriate 
court. 








ORDERED as follows: 


(1) That the Court’s orders of October 20, 1967 with respect 
to maintenance of this action as a class action by plaintiffs 
and defendant-interveners are affirmed in all respects ex- 








(2) 


(3) 


(4) 


(5) 


(6) 


LEWES DAIRY, INC. et al. v. FREEMAN 1029 
Cite as 27 A.D. 1029 


cept that Roy E. Ottman and George Mesick, Jr. are 
eliminated as named plaintiffs. 


That all motions to strike evidence, insofar as they are 
directed at evidence which supports the Court’s findings 
of fact and conclusions of law herein pursuant to Rule 52, 
Fed. R. Civ. P., are denied; in all other respects the 
motions to strike evidence are dismissed as moot. 


That upon the expiration of fifteen days the Clerk shall 
enter final judgment in favor of defendant and defendant- 
interveners dismissing plaintiffs’ complaint with costs. 


That plaintiffs’ counsel within fifteen days shall mail to 
each member of plaintiffs’ class a notice of this Court’s 
decision herein together with an explanation thereof and 
with a statement as to whether plaintiffs will prosecute 
an appeal. In the event that plaintiffs do not intend to 
appeal, notice must also be given as to the means by which 
members of plaintiffs’ class may seek leave to file such 
an appeal and the time limit involved. 


That the injunction granted pursuant to an order of this 
Court dated March 9, 1967 shall continue in effect until 
entry of judgment and thereafter for a period of sixty 
days under such terms and conditions as contained in the 
Court’s order of March 9, 1967, unless the Court directs 
otherwise. 


That if a notice of appeal is filed in this action within 
sixty days after entry of judgment the injunction granted 
on March 9, 1967 shall continue thereafter during the 
pendency of the appeal subject to dissolution or modifica- 
tion at any time by the appropriate court. 


COURT DECISION 


LEWES Dalry, INC., and CLIFFORD §. OTT, et al., d/b/a HOLLY- 


BROOK DAIRY v. ORVILLE L. FREEMAN, Secretary of Agricul- 
ture. Sept. 25, 1968. 


UNITED STATES COURT OF APPEALS 
FOR THE THIRD CIRCUIT 
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OPINION OF THE COURT 


By FORMAN, Circuit Judge. 





This is the second time the Secretary of Agriculture appeals 
from an order of the United States District Court for the Dis- 


trict of Delaware which held invalid certain minimum pricing 


provisions of Milk Marketing Order No. 16' on the ground that, 
as applied to Lewes Dairy, Inc.,? they created a prohibited “trade 
barrier”. The Order in question, promulgated by the Secretary 
pursuant to authority granted him by the Agricultural Market- 
ing Agreement Act of 1937, as amended, 7 U.S.C. § 608c, regu- 
lates the milk industry in the Upper Chesapeake Bay, Maryland | 
marketing area. 


In an earlier proceeding, following Department of Agriculture 
administrative hearings,? the District Court held that the Milk 
Marketing Order in question was invalid as applied to Lewes in 


that it violated 7 U.S.C. § 608c(5) (G), as construed in Lehigh 
Valley Cooperative Farmers, Inc. v. United States.* 


On appeal this court reversed the ruling of the District Court 
and held that the case should be remanded to the Department of 
Agriculture to give it an opportunity properly to exercise its | 
statutory powers, because the trade barrier issue had not been 
raised or considered in the administrative proceedings which | 
were held approximately one year prior to the decision in Lehigh 
Valley.® 





1. Originally, this Order, which became fully effective February 1, 1960, was denominated 
No. 127; it has since been renumbered as No. 16. See 7 C.F.R. Part 1016. Hereinafter, Order 
No. 16 will be referred to without number. 

2. Technically this appeal involves appellees, Lewes Dairy, Inc., and Clifford S. Ott and 
James M. Faulkner, doing business as Hollybrook Dairy, a partnership. During the course 
of this litigation, Hollybrook Dairy was sold and is no longer doing business. Its interest in 
the proceeding, which relates to certain back payments, has been represented by Lewes 


Dairy. For convenience the appellees will be referred to hereinafter as Lewes. | 
8. Shortly after the Order became effective, its validity was challenged by Lewes and 

several Maryland milk companies in administrative proceedings. From the ruling therein 

that the Secretary had lawfully exercised his authority, judicial relief was sought by | 


both the Maryland companies and Lewes in the respective United States District Courts 
of Maryland and Delaware. In re Mills Dairy Products Co., 20 A.D. 541 (1961). In the 
Maryland cases, the Court of Appeals for the Fourth Circuit upheld the Order on issues 
unrelated to those advanced herein by Lewes, reversing the contrary ruling of the District 
Court of Maryland. United States v. Mills, 315 F.2d 828 (4 Cir. 1963), reversing 206 F. Supp. 
239 (D. Md. 1962), cert. denied, sub nom., Willow Farms Dairy, Inc. v. Freeman, 374 
U.S. 832 (1963). } 

4. 370 U.S. 76 (1962). 


5. United States v. Lewes Dairy, Inc., 387 F.2d 827 (3 Cir. 1964), cert. denied, 379 U.S. 
1000 (1965). 
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The Judicial Officer, acting for the Secretary, held further 
hearings on the remand and, in a formal decision, rejected the 
challenge to the Marketing Order as both unsupported by the 
record and incorrect in law.* Judicial review of this ruling was 
sought by Lewes, and again the District Court held the Order 
invalid as creating a trade barrier.? On this appeal the Secretary, 


for the second time, contends that the District Court erred in 


concluding that the Marketing Order, as applied to Lewes, 
created a trade barrier. 


The operation of the Milk Marketing Order and the facts of 
this case will be briefly summarized since they are at this point 
“beyond dispute”. Under the Order, milk is classified according 
to the use made of it by milk companies, or “handlers”. Thus, 
milk used in fluid form is Class I, and milk used to manufacture 
products such as butter and cheese is Class II. The Order estab- 
lishes a minimum price for each class of milk—the Class I fluid 
price being higher than the Class II price. 


These established prices reflect those which would usually be 
paid for milk depending on use value. Because of the price dif- 
ferential in an unregulated market, where the supply of fluid 
milk is greater than the demands of the fluid milk market, chaotic 
conditions often resulted among producers each seeking to benefit 
from the greater use value, and therefore the higher price paid 
for milk used in fluid form. One of the major purposes of the 
Agricultural Marketing Agreement Act was to create and main- 
tain an orderly market and, in so doing, assure the dairy farmer 
an adequate minimum price for the milk he delivered to the 
handlers regardless of how the milk was later used. To avoid the 
often destructive competition of the unregulated market, a 
method was devised whereby handlers are required to pay at 
least a uniform “blend” price to the producers regardless of the 
use to which it has been put. To arrive at this blend price, all 
handlers who receive or distribute milk within the marketing 
area are required to submit monthly reports to the Market Ad- 
ministrator, listing the quantity of milk they have handled and 
the use for which it was sold. These reports are tabulated and 


each month a blend price is established which represents the 
average of the class prices weighted by the amount of producer 


6. In re Lewes Dairy, Inc., 25 A.D. 709 (1966). 
7. Lewes Dairy, Inc. v. Freeman, 260 F. Supp. 921 (D. Del. 1966). 
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milk actually used in each class by all the handlers regulated 


under the Order. 


In promulgating a marketing order the Secretary must con- 
sider the supply of milk upon which the market, in this instance, 
Upper Chesapeake Bay, Maryland, regularly and normally de- 
pends. This milk, comprising the “marketwide pool” the Secre- 
tary found consisted of that received by plants regularly serving 
the market area with fluid milk. The regulatory scheme was 
designed to affect those plants of handlers which have substantial 
business in the market area. These plants, called “pool plants”, 
are those which utilize at least 50 percent of the milk received 
from farmer producers as fluid milk and distribute at least 10 
percent of those receipts in the form of fluid milk in the market- 
ing area. The Marketing Order places pool plants under “full 
regulation”. This means that the milk company or handler which 
operates a pool plant must pay producers at least the uniform 
blend price on all milk received from them irrespective of the 
uses made of the milk by the handler or the places where it is 
later distributed. 

While requiring that the blend price be paid to producers, 
the Act also recognizes that regulated handlers may make dif- 
ferent uses of the fluid milk which they purchase. To make ad- 


justments among the handlers and thereby reflect the class use 
value of the milk to the handler, a producer settlement fund is 


established by the Order. Each regulated handler pays into, or 
draws from this fund the difference between the amount paid 


to its producers under the uniform blend price and the use value 
of its milk computed at the established class prices. A handler 


who distributes most of his milk as Class I fluid milk has a 
greater use value for the milk than the blend price which he 
paid for it. He would contribute the difference between the 
blend price and the class utilization price into the fund. A handler 
who paid the blend price but used the milk to- manufacture 


products would draw from the fund the difference between the 
blend price he paid and the lower class utilization price. In this 


way, each handler ultimately pays a price for the milk he pur- 
chases which reflects the use he makes of it. The net result of 


this regulation, is that handlers pay for the milk according to its 
use value to them while the producer farmers are protected from 


the perilous competition for the fluid milk market by the auto- 
matic allocation to them of the blend price which apportions the 
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profitable fluid milk market and the burdensome surplus market 
among all the producers that serve the marketing area. 


Lewes operates one milk processing plant, located in Sussex 
County, Delaware, from which it distributes fluid milk to retail 
outlets in the area of Maryland regulated by the Marketing 


Order in question, and various parts of Delaware which are 
unregulated by any Marketing Order. The regular source of 
supply of the milk which Lewes processes and sells is from nine 
or ten producers, all from Kent and Sussex Counties, Delaware. 


An additional supply of milk, ranging from 18 to 33 percent of 
its total annual receipts, is obtained from another handler lo- 
cated in Pennsylvania when it is needed by Lewes to balance or 
supplement its requirements. 


The Secretary found that Lewes utilized substantially all of 
its milk in Class I form and that annually it distributed in the 
regulated area between 40 and 61 percent of its receipts from 
farmer producers. Lewes admits that this finding is accurate 


but argues that when its receipts from all sources are considered 
it ships on an annual basis, between 35 and 45 percent of its 
total production into the regulated marketing area and sells the 


remaining 55 to 65 percent in Delaware. Regardless of which 


figure is used, the Order imposes full regulation on Lewes since 
it distributes more than 10 percent of its production in the regu- 
lated area. 


Prior to the effective date of the Order, Lewes paid its pro- 
ducers at the competitive Delaware price which was higher than 
the uniform blend prices subsequently established under the 


Order.’ Because the Order imposes full regulation on it, Lewes 
contends that its principal competitors, who are unregulated 


Delaware dairies, enjoy a price advantage. Full regulation re- 
quires Lewes, a fluid milk handler, to pay into the producer- 


settlement fund the blend price—Class I differential on all the 


milk it processes even though the greater portion of it is dis- 
tributed in the Delaware market. Thus, it contends, the total 


8. For some time after February 1, 1960 when the Order became effective, Lewes con- 
tinued to pay its producers the higher Delaware market price subject to an agreement by 
the producers to refund to Lewes all amounts in excess of the blend prices if Lewes should 
be unsuccessful in this litigation. Since February 1963, however, Lewes has paid its pro- 
ducers only the minimum blend price required by the Order. Pursuant to an order of the 
District Court, all payments due from appellees to the producer-settlement fund have been 


paid each month into the court’s registry pending the outcome of this litigation. As of June 
1, 1967, Lewes Dairy has deposited $261,503.66; Hollybrook Dairy has paid $18,236.64 and 
is charged with owing an additional $45,574.85. 
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cost of the milk it purchases (the price it pays to its producers 
plus the amount it pays into the fund) is greater than the cost 
which its unregulated Delaware competitors must pay. Also, 
Lewes contends that the Delaware producers to whom it pays 
the blend price will not sell to it at that rate after this litigation, 
if Lewes is unsuccessful, because they can get a higher price for 
their milk from the unregulated Delaware handlers. 


Lewes concedes that as to the milk it distributes in the regu- 
lated marketing area it should meet the obligations imposed on 
it by the Marketing Order and pay the blend price—Class I dif- 
ferential into the producer-settlement fund. But Lewes insists 
that full regulation, which exacts from it this differential on all 
milk, including that which never enters the regulated marketing 
area, in effect, creates an economic trade barrier on its ship- 


ments of milk into Maryland in violation of section 8c(5) (G) 
of the Agricultural Marketing Agreement Act® as construed by 


the Supreme Court in Lehigh Valley. 


The District Court accepted the argument of Lewes that Le- 
high Valley controls the decision in this case. It construed that 
decision as meaning that full regulation of Lewes constituted 
an economic barrier in violation of section 8c(5) (G) of the Act. 


Lehigh Valley involved the legality of a “compensatory pay- 
ment” provision of the New York-New Jersey Milk Marketing 
Order. Such compensatory payments were assessed against “out- 
side” milk companies, which, because of their limited sales in the 
marketing area, were not fully regulated and were therefore free 
to purchase their milk at less than the minimum class prices or 
blend price. Because the outside handlers could disrupt the regu- 
latory scheme of the Marketing Order by introducing under- 
priced milk into the market, the Order required them to pay into 
the producer-settlement fund on all the fluid milk they sold in 
the market area the difference between the highest fluid and 
lowest surplus class prices established by the Order. The essence 
of the plan, as the Supreme Court noted, was the imposition of 
“special monetary exactions on handlers introducing ‘outside’ 





9. 7 U.S.C. § 608c(5) (G): 

“No marketing agreement or order applicable to milk and its products in any marketing 
area shall prohibit or in any manner limit, in the case of the products of milk, the 
marketing in that area of any milk or product thereof praduced in any production area 
in the United States.” 
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milk for fluid consumption into a marketing area in months when 
there is a substantial surplus of milk on the market.” 1° 


The Court held the plan to be an invalid attempt to effect 
competitive parity among non-pool and pool handlers and to 
correct the disruptive impact on the total regulatory scheme 
caused by the importation of unregulated outside fluid milk. 
Since the compensatory payment bore no relation to the actual 
cost of the milk, the effect of the plan, under the particular facts 
of that case, was to make outside or non-pool milk more ex- 
pensive and thereby protect local producers and pool handlers 
in the marketing area from competition with outside fluid milk. 
The compensatory payment plan in Lehigh Valley constituted an 
economic trade barrier in violation of section 8c(5) (G) because 
it prevented outside handlers from competing in the marketing 
area on equal terms with others doing business therein. The 
legislative history of section 8c(5)(G) was fully examined by 
the Court, and it concluded that the intent of that section was 
to assure that milk and milk products brought into a marketing’ 
area from outside the area would not be subject to greater re- 
strictions or limitations than would be applied to milk and milk 
products within the area. 


In the instant case, Lewes is not an outside dealer. It is a fully 
regulated handler associated with the marketing area by virtue 
of its substantial distribution in the area. The regulations to 
which it is subject are identical with those imposed upon every 
other regulated handler doing substantial business in the area. 
Lewes does not contend that it cannot compete on equal terms 
within the market area. Its contention that the Order erects a 
trade barrier is based on the argument that, because of the pay- 
ments it is required to make into the producer-settlement fund 
on the milk which it distributes in Delaware outside the regu- 
lated market area, Lewes finds itself at a disadvantage with 
respect to the unregulated handlers with whom it competes in 
Delaware. The effect, it submits, is to discourage it from doing 
business in the regulated Maryland area. 


In Lehigh Valley the Court did not consider the difficulties 
encountered by a regulated handler doing business in an unregu- 
lated area. In fact the Court expressly declined to consider 


whether section 8c(5)(G) prohibits full regulation. It stated: 


10. 370 U.S. at 82. 
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“Whether full regulation of the petitioners would be per- 
missible under the Act is a question which we need not reach 
in this case. If the Secretary chooses to impose such regula- 
tion as a consequence of a handler’s introducing any milk into 
a marketing area, the validity of such a provision would in- 
volve considerations different from those now before us.” !! 


The Supreme Court, in Lehigh Valley overturned a system of 
“compensatory payments” because, as it said therein, “with re- 
spect to these petitioners” the payments demanded effected a 
trade barrier to the introduction into the market area of “out 
side” milk. The Court did not strike down all compensatory pay- 
ments, rather it found that the particular rate of payment in- 
volved therein was invalid.'” 


In Sterling Davis Dairy v. Freeman, the plaintiffs therein 
relied on the rule of Lehigh Valley in their effort to show the 
discriminatory and illegal effect of the regulation which they 
challenged. The court, however, rejected their application of 
Lehigh Valley because they had not demonstrated the discrimi- 
natory effect of the challenged regulation as had been done in 
Lehigh Valley. It stated: 


“It is to be noted that the crux of the Lehigh ruling rests 
in the actual discriminatory nature of the rates demanded of 
non-pool handlers introducing ‘outside’ area milk.” 1 


The petitioners in Lehigh Valley introduced specific rates and 
prices to support their contention that the Order, as applied to 
them, was discriminatory. As an example, they showed that the 
regulation required one of the petitioning handlers to pay $9.18 
per hundredweight for the milk introduced into the marketing 
area, while the pool plant handlers were paying only $6.23 per 
hundredweight for distributing the same type of milk in the 
market.*® 


It was for the very purpose of affording Lewes an opportunity 
to adduce evidence to demonstrate the trade barrier effect of the 


11. 870 U.S. at 99. 

12. The Supreme Court intimated in Lehigh Valley that a marketing order which invoked 
a rate of compensatory payments which merely placed non pool (unregulated) handlers 
on a par with pool (regulated) handlers would not be a trade barrier. See 370 U.S. at 98 
and 87, n. 13. 

18. 253 F. Supp. 80 (D.N.J. 1965). 

14. Id. at 86. 
15. 370 U.S. at 86. 
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Marketing Order that this court remanded the matter for further 
administrative procedure. At the administrative hearing on re- 
mand, Lewes offered only one witness, its treasurer. He testified 
that there are between 500 and 600 farmer producers in the 
area of Delaware where Lewes buys its milk and all but 100 sell 
their milk to handlers who are regulated by other federal milk 
marketing orders. He named several local unregulated Delaware 
handlers with whom Lewes competes in buying milk from pro- 
ducers and in selling it as bottled milk. Although the witness as- 
serted that the prices paid by competitors were lower than those 
which the Order forced Lewes to pay, he failed to testify as to 
prices paid by other milk companies and no other evidence was 
offered by Lewes on this crucial point. In this situation, it can- 
not be said that the proof offered by Lewes demonstrated the 


specific discriminatory effect of the challenged regulation as was 
disclosed in Lehigh Valley. 


The Secretary relied on the decision of this court in Titusville 
Dairy Products v. Brannan** to support the proposition that 
a milk marketing order may subject a handler who does only 
part of his business in the marketing area to the pricing require- 
ments of the order on all of his producer milk purchases, includ- 
ing those not intended for distribution in the marketing area. In 
that case, this court ruled that a Pennsylvania milk company was 
a fully regulated handler under the order regulating the hand- 
ling of milk in the New York metropolitan marketing area be- 
cause it had a permit from the New York City Health Depart- 
ment to sell milk there as required by the marketing order. 
Hence it was subject to the minimum pricing provision of that 
order on all of its producer milk receipts even though during 
part of the period in question it distributed no milk in the mark- 
eting area. Lewes contends, and the District Court held, that the 
Supreme Court in Lehigh Valley, overruled sub silentio Titus- 
ville to the extent that it approved full regulation of a handler 
introducing only a portion of its production into the marketing 
area. It is true, as the District Court noted, that in Titusville 
the effect of section 8c(5)(G) on full regulation was not dis- 
cussed. For that reason Titusville does not furnish the support 
claimed by the Secretary. However, in light of the Supreme 
Court’s declination to consider whether full regulation is per- 


16. 176 F.2d 382 (3 Cir.), cert. denied, 338 U.S. 905 (1949). 
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missible under the Act, it cannot be said that Lehigh Valley 
overruled sub silentio Titusville. 









































As the Supreme Court demonstrated in Lehigh Valley, section 
8c(5)(G) evolved out of the Congressional intent to restrain 
the Secretary from imposing regulations which would burden 
the free flow of milk and its products in commerce. It was de- 
signed to insure that no regulation would be promulgated plac- 
ing a greater burden on outside milk and milk products entering 
the market than was placed on milk and its products within the 
market. Thus the Secretary in his efforts to protect a particular 
market may require no more than equal treatment of pool and 
non-pool milk. Full regulation is not an attempt to keep milk 
out of the market or a means of placing a greater burden on 
outside milk entering the market. In fact, it is a means of in- 
suring equality among all handlers operating pool plants which 
regularly and normally supply the market with fluid milk pur- 
chased from producers. Unlike the particular compensatory pay- 
ment which was involved in Lehigh Valley, full regulation in 
this case cannot be characterized as an attempt to protect those 
doing business in the market, at the expense of those outsiders 
seeking to enter the market. Therefore, there is nothing in Le- 
high Valley which inherently invalidates full regulation. Hence, 

we cannot agree with the District Court’s analysis of Lehigh 
Valley that full regulation, as applied to Lewes is “Surely, .. . 

the kind of ‘economic trade barrier’ sought to be prohibited by 

§ (5) (G), as construed in Lehigh Valley.” 7 


Moreover, we are persuaded, for other reasons, that the Dis- } 
trict Court was not justified in overturning the Secretary’s de- 
cision. The power of the District Court in reviewing the decision 
of the Secretary, following his adjudicatory hearing,’® is not a 
de novo fact finding process. It is limited to a determination 
whether the rulings of the Secretary are in accordance with law 


17. 260 F. Supp. at 927. 


18. 7 U.S.C. § 608¢(15) (A) provides: } 

“Any handier subject to an order may file a written petition with the Secretary of ; 
Agriculture, stating that any such order or any provision of any such order or any 
obligation imposed in connection therewith is not in accordance with law and praying 
for a modification thereof or to be exempted therefrom. He shall thereupon be given an 
opportunity for a hearing upon such petition, in accordance with regulations made by 
the Secretary of Agriculture, with the approval of the President. After such hearing, the 
Secretary shall make a ruling upon the prayer of such petition which shall be final, if in 
accordance with law.” (Emphasis added.) 


' _—_ = 
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and his findings are supported by substantial evidence.’® If they 
are, they may not be disturbed. Because there attaches to the 
determination of an administrative agency a presumption of 
the existence of facts justifying the determination, the burden 
of proof falls on the party challenging the validity of the agency’s 
ruling.2® Applying these standards to the present appeal, it was 
incumbent on Lewes to demonstrate at the administrative hear- 
ing the existence of the alleged trade barrier by showing that it 
paid more for its milk than its unregulated Delaware competi- 
tors. Unless these competitors do in fact enjoy a price advantage, 
it cannot be said that Lewes suffers an economic burden caused 
by the Order. The only evidence Lewes offered on the point was 
the testimony of its treasurer which has been heretofore re- 
counted. It fell far short of the required specific showing. 


On the other hand the Department of Agriculture went for- 
ward by offering evidence compiled from records submitted by 
Lewes itself which indicated that Lewes’s milk business had 
grown steadily and in fact increased substantially since the incep- 
tion of the contested Order.”! This evidence disclosed that Lewes’s 
Class I sales of fluid milk in Delaware, outside the marketing 
area, increased from approximately 3.0 million pounds in 1960 
to approximately 3.4, 3.8, 3.8 and 4.6 million pounds in 1961, 
1962, 1963 and 1964 respectively. At the same time that Lewes 
increased by more than 50 percent its milk distribution in Dela- 
ware, the area where it allegedly experiences the competitive 
disadvantages, it also managed to increase slightly its sales 
volume within the regulated marketing area. The figures con- 
cerning Lewes purchases from farmer producers also indicate 
that it has substantially increased such receipts from a total of 
approximately 3.6 million pounds in 1960 to a total of approxi- 
mately 4.17, 4.49, 4.96 and 4.93 million pounds in 1961, 1962, 





19. 6 U.S.C. § 706. United States v. Mills, 315 F.2d 828 (4 Cir. 1963); Wawa Dairy 
Farms, Inc. v. Wickard, 149 F.2d 860 (3 Cir. 1945); Queensboro Farm Products, Inc. v. 
Wickard, 137 F.2d 969 (2 Cir. 1943). 

20. Windham Creamery, Inc. v. Freeman, 230 F. Supp. 632 (D.N.J. 1964); aff'd, 350 
F.2d 978 (3 Cir. 1965), cert. denied, 382 U.S. 979 (1966); Sterling Davis Dairy v. Freeman, 
253 F. Supp. 80 (D.N.J. 1965). 

21. The documentary evidence was compiled for the five years from 1960 to and including 
1964, the last year for which complete figures were available at the time of the administra- 
tive hearing. 
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1963, and 1964 respectively.2? The Secretary noted that these 
figures do not picture a regulated handler who cannot compete 
in the sale of fluid milk in an unregulated area, or a regulated 
handler who cannot compete in the procurement of milk with 
unregulated dealers. 


The District Court, however, found vulnerable the evidence of 
Lewes’s markedly increased business, including both its pro- 
ducer receipts and sales in Delaware. These, it stated, were not 
indicative of increased or even continued levels of profit and were 
made possible by producers acceptance from Lewes of the lower 
blend price only during the pendency of this litigation. Lewes’s 
evidence with regard to the profitableness of its business was 
totally lacking, and if it sought to prove the discriminatory effect 
of full regulation through diminishing profit, it had the burden 
and not the Secretary. As to purchase arrangements with its 
suppliers, Lewes relied solely on the testimony of its treasurer. 
The Secretary declined to give the uncorroborated testimony 
offered by Lewes the credence with which the District Court 
vested it. In this respect the Secretary acted well within his 
province of weighing the evidence and the District Court was 
without power to overrule him absent clear evidence to the con- 
trary. In the circumstances, the Secretary can hardly be faulted 


for concluding that: 


““TLewes] has failed to sustain its burden of proof herein, that 
is, [Lewes] has failed to establish an unlawful ‘trade barrier’ 
by reason of the contested order and, in fact, has not even 
proved any competitive disadvantage by virtue thereof in 
connection with its operations in Delaware, as distinguished 
from its mere allegations of such disadvantage.” 


Reviewing the record of the administrative proceedings, it is 
clear that the Secretary’s findings were supported by substantial 
evidence and that Lewes’s trade barrier assertion remained a 


mere abstraction without evidentiary support. Although the Dis- 
trict Court recognized the correct standard in reviewing the 
decision of the Secretary, it erred in the application of that 


22. In addition to its purchases from producers, Lewes supplements its milk receipts with 
purchases from a Pennsylvania handler. These purchases of fluid milk which represented 
approximately one-fourth of Lewes’s total milk purchases during the five year period, were 
made with minor exceptions, at prices substantially below the blend prices required by the 
Order. Milk purchased from another handler is not subject to the full regulation provisions 
to which Lewes objects and until August 1964 such purchases were not subject to any 
federal or state regulation. Since then, a compensatory payment has been required by the 
Order with regard to such purchases. 
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standard. The role of the District Court is quite narrow; it must 
assure itself that the petitioning party has been accorded due 
process in the administrative proceedings. In so doing, the ad- 
ministrative record is reviewed to determine whether the deci- 
sion rendered therefrom is supported by substantial evidence. 
The District Court is not free to draw its own independent in- 
ferences and conclusions from the record. Yet this is precisely 
what was done in the instant case. Lewes’s challenge to the 
validity of the Order rests primarily on the assertion that it is 
unable to meet competition from unregulated handlers in Dela- 
ware in the acquisition and sale of milk. The Secretary concluded 
that: 


“TLewes] offered no evidence as to the prices paid or other 
costs incurred by its competitors, and there is accordingly no 
basis upon which we can compare costs or conclude that 
[Lewes’s] costs are greater, as asserted by its witness.” 


The District Court rejected the Secretary’s conclusion and 
arrived at an opposite result with the statement: “The record 
clearly shows that Lewes is put at a severe competitive disad- 
vantage by the operation of the Secretary’s order.” 2° Its finding 
was based on what amounted to an abstract assertion by Lewes 
that the operation of the Order created an alleged economic trade 
barrier to its competitive position in the unregulated Delaware 
area. In overturning the Secretary’s decision the District Court 
exceeded its function in a review proceeding. Contrary to the 
determination of the District Court, we find it clear that the 
findings and conclusions of the Secretary were adequately sub- 
stantial and should not have been disturbed. 


In fortification of the decision of the Secretary, some further 
observations are appropriate. In the Agricultural Marketing 
Agreement Act, Congress gave the Secretary broad discre- 
tionary powers to effectuate its purposes. It is his responsibility 
to determine which handling of milk shall be isolated for the 
purpose of regulation. Section 8c(5) of the Act specifies how 


23. 260 F. Supp. at 926. 
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the milk handling so selected is to be regulated.24 Under section 
&c(5) (A), only the milk received by regulated handlers is to be 
classified and only regulated handlers must pay producers de- 


livering milk to them the prices specified in the order. It is clear 
that sections 8c(5)(A) and (B) authorize, in an order issued 
thereunder, the regulation of a handler’s tota) milk supply from 


producers, that is, the minimum pricing of all milk received 
from producers. 


The Secretary called as his expert witness, Mr. Herbert L. 
Forest, Director of the Dairy Division, Consumer and Market- 


ing Service of the United States Department of Agriculture, for 


the purpose of discussing features of the Marketing Order con- 


cerning the conditions in the Chesapeake Bay area which made 
necessary full regulation of all producer milk received at a pool 


plant at the same class price according to utilization whether 


sold in the marketing area or outside the marketing area. In sub- 
stance Mr. Forest testified that elements were taken into con- 


sideration in prescribing geographical boundaries of a marketing 
area, the difficulties in arriving at them, and that inevitably 


some distributors would be found who sold their milk both in- 
side and outside the area being established; that where a sub- 


stantial amount of milk was sold by a handler in the marketing 
area—and generally ten percent or more of the fluid milk the 


handler received at its plant from farmers was regarded as sub- 


stantial—the application of the pooling and pricing of a market- 


ing order to all producer milk received at the handler’s plant 
without regard to its ultimate disposition, was administratively 
necessary ; that unless all of the milk received in such a plant was 


subject to full revulation the marketing order could be rendered 





24. 7 U.S.C. § 608(c) (5) provides in pertinent part: 

“(5) In the case of milk and its products, orders issued pursuant to this section, shall 
contain one or more of the following terms and conditions, and (except as provided in 
subsection (7) of this section) no others: 

“(A) Classifying milk in accordance with the form in which or the purpose for which 
it is used, and fixing, or providing a method for fixing, minimum prices for each such use 
classification which all handlers shall pay, and the time when payments shall be made, for 
milk purchased from producers or associations of producers. Such prices shall be uniform 
as to all handlers, subject only to adjustments for (1) volume, market, and production 
differentials customarily applied by the handlers subject to such order, (2) the grade or 
quality of the milk purchased, and (3) the locations at which delivery of such milk, or any 


use classification thereof, is made to such handlers, 


“(B) Providing: 


“(i) for the payment to all producers and associations of producers delivering milk 
to the same handler of uniform prices for all milk delivered by them: 

“(ii) for the payment to all producers and associations of producers delivering milk 
to all handlers of uniform prices for all milk so delivered, irrespective of the uses made 


of such milk by the individual handler to whom it is delivered; . . .”' 
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ineffective because “open ends” would be left whereby the 
handler could pay a lower price for milk sold outside the market, 
reducing the average cost of the handler’s total milk supply; 
that full regulation is intended to prevent a handler from dis- 
rupting the regulated market by undercutting its competitors 
in that market by reason of price advantages it enjoyed outside 


the market. 


On cross examination Mr. Forest was asked if Lewes operated 
two plants, one exclusively in the production of milk for sale in 
the marketing area and the other plant for the production of 


milk it sells in the unregulated area, whether he agreed that the 


second plant would be unregulated and, as the Order is now 


written, Lewes would be in position to exploit the kind of profit 
shelter that had been described. He replied in the affirmative. 


The witness was then asked to consider an operation in one 


plant where five of ten farmers were designated as producing 


milk for the outside market and five for the inside market, and 
whether this would work a solution of the administrative problem 
to which he also replied in the affirmative. Pressed, on further 


cross examination, Mr, Forest conceded the workability of other 
alternatives designed to relieve the handler of paying regulated 


prices on milk purchased for sale outside the regulated marketing 
area. 


The District Court noted that since the Order was written on 


a plant basis rather than on a company basis it permits a mul- 
tiple plant handler to devote only one of its plants for sales into 
the regulated market with regulation attached only to that plant. 
This it found underscored the unfairness of the Marketing Order 


in this case to Lewes since it operates only one plant with 100 


percent of its production regulated, but if it segregated its sales 
it could escape regulation on milk sold in the unregulated area as 
in the instance of multiple plant handler. 


The District Court found that Mr. Forest “agreed that an 
alternative system could be devised which would require the 
handler to pay each of its farmers the regulatory price on that 
percentage of the milk purchased that the handler in turn actual- 
ly introduced into the marketing area, and permit the handler 
to pay the local competitive price on the balance of its purchases 
from each farmer.” 25 and that “at least two other administrative 


25, 260 F. Supp. at 928. 
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techniques were available to assure proper payment of the mini- 
mum blend price on that portion of a partially regulated hand- 
ler’s purchases introduced into the marketing area.” 2° The Dis- 
trict Court concluded that “‘Either of these alternative techniques 
used in connection with partial regulation of Lewes, would obvi- 
ate the need for the unfairness caused by full regulation.” 2” 
Hence it found no valid policy for full regulation of Lewes under 
the Order and in so far as Lewes was concerned the Order was 
unnecessary, unfair and arbitrary. 


The District Court justified its conclusions by a too literal 
reading of Mr. Forest’s answers interspersed in his lengthy 
cross examination. It predicated its reasoning that the Market- 
ing Order was unfair to Lewes on the theory that a handler with 
two plants could render itself exempt from full regulation by 
selling all the milk it received at one plant in the market area 
and selling all the production of the other outside the market, 
while Lewes with a single plant could not so operate. No show- 
ing was made that any handler with more than one plant was 
thereby escaping full regulation and Mr. Forest made it clear 
that should such circumstances arise they would promptly induce 
appropriate regulatory measures. The alternative provisions for 
regulation found to be available to the Secretary was based on 
answers given by Mr. Forest which were induced by questions 
suggesting factors afield from the realities and practicalities of 
the actual conditions sought to be regulated by the Marketing 
Order. A review of Mr. Forest’s entire testimony leads to the 
conclusion that the admissions noted by the District Court were 
counterbalanced by his reiterated statements that past experience 
had taught that the provision for full regulation was required 
for effective administration. 


If there are alternatives to the Order as framed we are per- 
suaded, as argued on behalf of the Secretary, that. the wisdom 
of his choice of the alternatives is not cognizable in this pro- 
ceeding. Only the legality of his choice is in issue here. The fact 
that regulation may be achieved that is equally as efficacious for 
the purpose of the Act with less expense to Lewes does not render 
illegal the application of the Order to Lewes. 





26. Id. 
27. Id. 





™ 
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Other challenges to the validity of this Order prompted the 
Court of Appeals for the Fourth Circuit to say: 


“After all, the Secretary must look at the area with a wide 
and comprehensive perspective. He has before him the entire 
output of milk in the area, and he must search for the best 
ways and means for its disposition. Aware of the annual con- 
sumption and distribution of fluid milk, he must arrange to 
channel the residue into outlets the most advantageous to the 
producer and consumer. He fashions his order accordingly. 
Of course, there may be some resultant damage to a handler 
or producer in the enforcement of the Act but this lack of 
perfection does not destroy the validity of the Order. The con- 
stitutionality of the Act is no longer questionable. 
Absolute equality is not demanded to sustain the operation of 
the Order. If the Secretary cannot ‘produce complete equality, 
for the variables are too numerous’, he ‘fulfills his role when 
he makes a reasoned’ Order. . . .” 78 


The foregoing statement is equally cogent in this case. 


With a view toward these problems, the Secretary, consistent 
with the declared policy of the Congress,?® deemed it essential 
to the stable and orderly function of the market that handlers 
operating pool plants which have substantial connections with 
the market should be fully regulated. Full regulation is neither 
a new nor an unusual regulatory technique. Similar require- 
ments have been imposed by the Secretary as necessary to insure 
orderly marketing conditions for more than twenty-five years 
and now obtain in sixty-five other federal milk marketing orders 
across the nation. Long-lived and widespread usage alone, of 
course, does not insulate a system from meritorious attack. On 
the other hand in the administration of so complex an Act by 
specialists and experts the long standing construction of the 


statute by the Secretary is entitled to considerable weight at the 
hands of the courts.®° 


The foregoing discussion leads to the conclusion that Lewes 
has fundamentally failed to prove that its competition in the 
unregulated market enjoyed an advantage over it which creates 


28. United States v. Mills, 315 F.2d 828, 838, 
29. 7 U.S.C. § 602. 


80. Ideal Farms, Inc. v. Benson, 288 F.2d 608, 615 (3 Cir. 1961), cert. den., 872 U.S. 965 
(1963); Queensboro Farm Products v. Wickard, 1387 F.2d 969, 980-981 (2 Cir. 1953). 
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an economic trade barrier contemplated by section 8c(5) (G) *4 
as treated by the Supreme Court in Lehigh Valley Cooperative 
Farmers, Inc. v. United States,?* and we find valid the action of 
the Secretary in imposing full regulation upon Lewes under 
Marketing Order No. 16. Hence the judgment of the United 
States District Court for the District of Delaware of December 
12, 1966 will be reversed. 


COURT DECISION 


FREDERICK T. ZUBER, et al. v. RUSSELL ALLEN, et al. ORVILLE 


FREEMAN, Secretary of Agriculture v. RUSSELL ALLEN, et al. 
Sept. 23, 1968. 


UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


McGowAN, Circuit Judge: These are appeals by the Secretary 
of Agriculture and a group of dairy farmers from a judgment 
of the District Court declaring illegal and enjoining further en- 
forcement of the “farm location differential” provision’ in the 
1964 federal milk marketing order for the Massachusetts-Rhode 
Island area. We recently invalidated a like provision of the 1957 
New York-New Jersey milk marketing order on grounds of its 
incompatibility with the Agricultural Marketing Agreement Act 
of 1937.2 Blair v. Freeman, 125 U.S.App.D.C. 207, 370 F.2d 229 
(1966). Since we find that the farm location differential of the 
Massachusetts-Rhode Island order is no less irreconcilable with 


the statute, we affirm the judgment and order of the District 
Court. 


I 


The rationale and mechanics of federal regulation of the 
marketing of milk and other dairy products have been fully 
described in Blair and elsewhere.* Briefly, the marketing order 


$1. 7 U.S.C. § 608¢(5) (G). 

32. 370 U.S. 76 (1962). 

1. 7 C.F.R. 1001.72 (1968). 

2. 7 U.S.C. st 601-24 (1964), as amended, (Supp. I, 1965). 

3. See Lehigh Valley Cooperative Farmers, Inc. v. United States, 370 U.S. 76 (1962); H. P. 


Hood & Sons, Inc. v. United States, 307 U.S. 588 (1939); United States v. Rock Royal 
Co-operative, Inc., 307 U.S. 533 (1939); Grant v. Benson, 97 U.S.App.D.C. 191, 229 F.2d 
765 (1955), cert. denied, 350 U.S. 1015 (1956); Green Valley Creamery, Inc. v. United States, 
108 F.2d 842 (ist Cir. 1939). 





~ 
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is designed to eliminate the destructive competition which grew 
out of the surplus conditions which characterized the milk in- 
dustry before federal regulation. The device chosen to this end 
is a uniform, “blended” price to be paid by handlers to each 
producer in the marketing area, regardless of whether his milk 
is ultimately disposed of by the handler at the high Class I price 
for fluid use, or at the lower Class II price paid for milk to be 
used in the manufacture of various milk products (butter, cheese, 
ice cream, and so on). An equalization pool, called the “producer 
settlement fund,” is administered by the agent of the Secretary 
of Agriculture to maintain the blended price; and handlers make 
payments to or withdrawals from the pool in the amounts by 
which the use value of milk which they handle exceeds or is less 
than the blended price. 


The Act specifies several limited exceptions which the market- 
ing order may make to the requirement that each producer re- 
ceive a uniform price. Thus, Section 8(c) (5) permits the inclu- 
sion in the order of provisions 


(B) Providing: 
* * * 

(ii) for the payment to all producers and associations of 
producers delivering milk to all handlers of uniform prices for 
all milk so delivered, irrespective of the uses made of such 
milk by the individual handler to whom it is delivered; subject 

. only to adjustments for (a) volume, market, and pro- 
duction differentials customarily applied by the handlers sub- 
ject to such order, (b) the grade or quality of the milk de 
livered, (c) the locations at which delivery of such milk is 
ks 2 


Purportedly acting pursuant to the authority of this section, 
the Secretary included in the 1964 Massachusetts-Rhode Island 
order several differentials which operate to vary the payments 
to producers. These are (1) a “butterfat differential,” based on 
the quality of the farmer’s milk;* (2) “zone differentials,” which 
vary inversely with the distance from Boston of the handler’s 
plant to which the producer delivers his milk,® and (3) the “farm 
location differentials,” which are paid to producers whose farms 
are located near the principal consumption centers. This last 


4. 7 C.F.R. 1001.71 (1968). 
5. 7 C.F.R. 1001.62 (1968). 
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form of differential, commonly known as the “nearby differ- 
ential,” is forty-six cents per hundredweight for farmers located 
in certain designated towns and twenty-three cents per hundred- 
weight for those in more distant towns. 


The plaintiffs, 168 dairy farmers who are ineligible for any 
farm location differential, brought this action against the Sec- 
retary of Agriculture seeking a halt to these allegedly discrimina- 
tory and unauthorized payments.* They are aggrieved in that 
the differential is paid out of the equalization pool, rather than 
the handler’s own pocket, and consequently reduces the blended 
price received by all producers. The District Court granted the 
plaintiffs’ motion for a preliminary injunction which provided 
for the escrowing of the challenged differential, and thereafter, 
relying wholly on our decision in Blair v. Freeman, granted their 
motion for summary judgment. The escrowing, though later 
amended to release amounts attributable to nearby producers, 
was continued pending a decision by this court. When it appeared 
that the Secretary might not appeal,? we granted Zuber and 
seven other nearby farmers, whose motion to intervene had been 
denied by the District Court, leave to intervene for the sole pur- 
pose of protecting their rights by appeal. The Secretary subse- 
quently perfected an appeal, which we heard together with that 
of Zuber. 


Appellants have pressed upon us several distinct positions. 
They argue, first, that the farm location differential is valid 
because it is founded not upon the factor of fluid milk utilization 
condemned in Blair but on other considerations which are au- 
thorized by the Act. Secondly, they contend that, whatever might 
be the fate of another farm location differential under Section 
8(c) (5), this particular provision was explicitly ratified and 
validated both by Congress in 1937 and by the United States 
Court of Appeals for the First Circuit in 1939. Thirdly, appel- 
lants assert that, if the legality of the provision is not clear, 
neither is its illegality; and that the case should be remanded to 
the Secretary to afford him an opportunity to elucidate the legal 
and factual premises of the nearby differential, or to determine 
"6. The suit was filed a few weeks after our decision in Blair. In that case we made 
clear the wholly prospective nature of our decision, stating that it was “not intended to 


afford any basis for recovery by appellants or their class based on past payments.” 370 F.2d 
at 240. We reaffirm that approach here. 


7. This prospect was represented as residing in the fact that the Government had decided 
not to seek review in the Supreme Court of our decision in Blair. 
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whether, if the differential must fall, the marketing order should 
be continued, with or without other changes. Finally, it is argued 
that, even if the District Court is affirmed, considerations of 
equity dictate that its judgment be wholly prospective from the 
date of our decision, and that the escrowed monies should be 
distributed to the nearby farmers who have relied on the farm 
location differential for so many years. We deal with these 
points in order. 


II 
As we held in Blair: 


[T]he Act forbids consideration of the use to which the 
milk of a particular producer or class of producers is put, 
historically or potentially, in adjusting the uniform mini- 
mum price to be paid to such producers.® 


In adopting the New York-New Jersey order in 1957, the Sec- 
retary was explicit in his reliance upon this outlawed considera- 
tion.® He is certainly less so in his justification of the 1964 Mas- 
sachusettes-Rhode Island order: 


Such farm location differentials have been in effect under 
the several New England orders since the inception of the 
orders. The differentials were adopted to reflect in the pric- 
ing structure of the orders historical price relationships by 
location which prevailed in these markets. It was found that 
customarily somewhat higher values, above those which 
normally reflected transportation costs, attached to milk 
produced near the principal consumption centers as com- 
pared to the market value of milk produced in the more 
distant areas of the milkshed. 


‘ [W]e believe there are adequate reasons on this 
record for continuing the farm location differentials at their 
present rates.!° 


8. 370 F.2d at 237. 


9. The differential had been designed, he said: 
to give the nearby producer a somewhat greater share of the high-priced [fluid] milk 
than he would obtain through marketwide pooling without such a differential . .!. 
and 
to reflect the fact that under competitive conditions milk produced in this area has a 
traditional outlet as fluid milk .. . 
22 Fed. Reg. 4213-14 (1957). 
10. 29 Fed. Reg. 11205, 11213-14 (1964). 
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But we do not think it can be said, as appellants now do, that 
this explanation does not reflect any reliance whatsoever upon 
the prohibited factor of fluid use patterns. To say, of the order 
under review, that milk produced in locations close to principal 
consumption centers has enjoyed “customarily somewhat higher 
values” above transportation costs, and that the differential is 
provided to reflect “these historical price relationships by loca- 
tion,” may be only a less direct way of saying, as in the case of 
the New York-New Jersey order, that the differential was de- 
signed “to reflect the fact that under competitive conditions” 
nearby producers got a higher price because they had a bigger 
share of the fluid use market. If examination is made of the 
“record” to which the Secretary adverted in his 1964 statement 
—the various New England marketing orders which preceded 
the 1964 order and the administrative records on which they 
were based—it is revealed inexorably that, as in the case of New 
York-New Jersey, those “historical price relationships by loca- 
tion” were the fluid use advantages which the Act expressly con- 
demns. 


The 1964 order consolidated the former federal orders regu- 
lating the handling of milk in four separate marketing areas: 
Greater Boston, Worcester, Springfield, and Southeastern New 
England. The oldest and most prominent of these was the Greater 
Boston marketing order. Under federal “licenses” pursuant to 
the 1933 Agricultural Adjustment Act,!! milk in the Boston area 
was marketed, as it had sometimes been by cooperative associa- 
tions before federal regulation, through base-rating plans. In 
1934 the market administrator 


allotted preferential bases to nearby producers to give effect 
to the historically higher prices they had received in the 
market. A study was made of the eight years 1926 to 1934 
to obtain the proper differential between nearby and distant 
producers’ returns from the sale of milk. It was determined 
that all producers where milk was delivered directly to 
plants located within 35 miles of the State House in Boston 
should have bases equal to 85 percent. . . . [as compared 
with 61 percent for all other producers].!” 


11. 48 Stat. 31 (1933). 


12. Barnhardt, Federal Regulation of Milk Handling in Boston 95 (1947) (emphasis 
added). 





























I 
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Because many nearby producers refused to comply with the 
license, and “as a concession to win the cooperation of the Mas- 
sachusetts Milk Control Board in enforcing, or trying to enforce, 
the terms of the federal license,” !* in 1935 cooperative associa- 
tions agreed to allow producers whose farms were within forty 
miles of the State House bases of 100 per cent. This forty mile 
radius later became official under Greater Boston Order No. 4. 


This Order No. 4, promulgated in 1936 after the 1935 amend- 
ments to the Act, retained the base-rating system but abandoned 
the preferential bases for nearby producers. In their place it 
was provided that producers whose farms were located within 
forty miles of the State House and who delivered to plants within 
the same area be paid the full Class I price for all milk not in 
excess of their bases. Other farmers received only the blended 
price for their bases. Distant producers could, however, receive 
an additional twenty-one cents by delivering to a handler within 
the forty mile radius—a “country station” differential which 
(unlike the situation today) was not also available to the nearby 
producer. The latter differential was found by the Secretary to 
be a “reasonable allowance for the extra handling costs incurred 
by handlers operating country station plants.” As to the former, 
the Secretary stated that 


the payment of class I prices for the bases of producers 
whose farms are within forty miles of Boston is a proper 
recognition of the economic position of such producers, 
due to the greater availability of their milk for class I use. 
. . . (emphasis added) 


The order did not expand upon this ground for the preferred 
treatment of nearby producers. It is a finding which appears to 
be derived directly from the testimony at the hearing of the 
representative of the U. S. Department of Agriculture. In ex- 
plaining the proposed order, he said this about the differential 
in question: 

Now, I presume that you know some reason for that 

special provision located in that zone. I am not sure that I 

made such a statement of that as we here in this brief, 


and so I think I might make it at this time, and then perhaps 
there will be further questions. 


13. Id. at 231. 
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With respect to this particular provision, it should be 
noted that a producer whose farm is located near the 
market is in a position to supply Class I milk for use at all 
times, at less cost and distances, and if necessary he can, 
after each twice-a-day milking, put his milk on his own 
truck and deliver it to a handler or to consumers. Forty 
miles, however, is approximately a limit of the use of such 
facility in handling milk. 


Evenness of production was certainly not assigned as the 
reason, presumably because this quality was already compen- 
sated by base-rating itself. Higher local production costs had 
been mentioned at the hearings in support of the special treat- 
ment, but this ground was evidently rejected by the Secretary. 
Since nearby producers were not also to receive the “country 
station” differential, their preference must have been attributable 
in large part to transportation and handling advantages. This 
surmise is supported not only by the Secretary’s use of the word 
“availability” but also by the following argument in the Depart- 
ment of Agriculture’s Economic Brief in 1936: 


It should be noted that a producer whose farm is located 
near the market is in a position to supply milk for Class I 
use to the market more easily at all times than those at a 
greater distance. Much less time is required for the move- 
ment of the milk and a greater variety of transportation 
facilities are available to such a producer. If necessary, he 
can, after each twice-a-day milking and within two hours 
deliver it to a handler or even to consumers. ... More- 
over, those producers whose farms are located beyond the 
forty-mile line who so desire may deliver their milk to 
handlers within the forty-mile line, in which event they 
are to be paid the blended price, plus [21] cents. 


The savings in transportation and handling expenses were not, 
of course, the whole story. The Agriculture Department’s testi- 
mony and brief identify another element which was also heavily 
emphasized at the hearings, namely, the nearby producers’ op- 
portunities for direct access to the consumer. This fact was 
cited at the hearings as the explanation for traditionally higher 
prices to nearby producers (“he can sell it to the dealer or be- 
come a dealer himself, and go direct to the [consumer], and you 
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cannot stop him’) and as a potential “menace to the enforce- 
ment of the agreement.” 


In sum, the Secretary did not indicate that he had accorded 
nearby producers a preferred position because their ever-avail- 
able milk supply was itself more valuable to the handlers. His 
action, rather, was based on the nearby producers’ “economic 
position,” a position which had enabled them to command higher 
prices from handlers before regulation and which enabled them 
to coerce this concession in the marketing order. The reason for 
this “economic position” was, as the Secretary recognized, “avail- 
ability for Class I use.” We are unable to distinguish this factor 
from the consideration of historical fluid use patterns condemned 
in Blair. 


After passage of the 1937 Agricultural Marketing Agreement 
Act, Order No. 4 was amended to do away with base-rating. 
The nearby producer’s preferred status was preserved, however, 
by the payment of farm and delivery location differentials. For 
the first time, the condition of nearby delivery was dropped from 
the farm location differential, and the farm location and delivery 
location differentials were paid cumulatively. The Secretary 
found only: 


[t]hat in view of changes in economic conditions since the 
date of the original findings, the payment to all producers 
and associations of producers delivering milk to all handlers 
of uniform prices for milk so delivered, without the use of a 
base-rating plan, but with the inclusion of special location 
differentials, is a fair and reasonable method of distributing 
to producers the proceeds of sales of milk to handlers."* 


The farm location differential was designed to reproduce as 
closely as possible the nearby farmer’s preferred position under 
base-rating. Thus, the differential was (and still is) payable only 
to the extent that it did not increase the producer’s payment 


14. 2 Fed. Reg. 1331 (1937) (emphasis supplied). 
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above the Class I price.’° As the Agriculture Department argued 
in its 1937 Economic Brief: 





It is thought that the proposed plan, which gives considera- 


tion to those producers located nearby the market who are 
predominantly even and who as a group have very uniform 
deliveries, and which returns a price higher than the average 
to the other even producers, accomplishes the purpose for 
which the rating plan in Order No. 4 was intended. 


Evenness of production, which was awarded on an individual 
basis under base-rating, was an alleged advantage of nearby 
farmers frequently cited by proponents of the differential during 
the hearings as explaining their historically higher prices. The 


Market Administrator’s explanation is typical: 


The idea is, without regulation over a period of years pro- | 
ducers whose farms are near the market, due to the fact | 
that their milk is accessible to small dealers, and their milk 


is rather even throughout the year, have been able to obtain 


a price greater than the country station charges. So that, 
if we set up a plan which did not give them the same advant- 
age which they would have without regulation it would be 
unfair to them. .. . It is the desire of the Administration 


to maintain the relative positions and to set that figure at a 
point which will do that. 


This assertion about seasonality was somewhat undermined 
by the Department’s admission that only two-thirds of the near- 
by producers could be classified as even, and that “even producers 
were scattered throughout the milkshed so that, for the most 
part, their evenness was completely offset by the irregularity of } 
their neighbors.” The principal relevance of evenness was not 
that it constituted an element of value in the sense of depend- 
ability to the handler, but that nearby producers, who as a group 


15. This feature of the order is similar to a provision of the New York-New Jersey order 
which we found in Blair to indicate the connection between the differential and the pro- 
hibited consideration of fluid milk use. We there said: 

. that payments vary (inversely) with the extent of fluid milk utilization [in the 

entire market]. The differential is sensitively attuned to the supposed special place of the } 

nearby producer in the fluid milk market, and is taken away when fluid milk utilization 

is so high marketwide that he merits no premium based on that special place. 
370 F.2d at 237-38. A like interaction between the amount of the differential and market- 
wide fluid milk utilization is achieved by the provision of the Massachusetts-Rhode Island 
order thet if “‘the addition of 46 cents gives a result greater than the Class I price... 
there shall be added [only] a rate which will produce that price.”” Since the blend price itself 
rises with increased fluid utilization, the amount of the differential necessary to give the 
nearby farmer the Class I (fluid) price varies inversely with marketwide fluid milk use. 
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contributed less to the surplus in the market, should not share the 
burden of that surplus by receiving only the blended price. This 
resort to seasonability, then, was not so much in explanation of 
historically higher prices but rather in recognition of the fact 


that the nearby farmers’ evenly produced milk had been sold 
primarily at Class I prices, 7.e., for fluid use." 


Aside from references to evenness of production and the un- 
fairness to the nearby farmer of disturbing his traditionally 
preferred market position, the evidence revolved mostly around 
what would happen if nearby farmers were not favored. The New 
England Milk Producers Association swore they would “oppose 
the license with every means in their power,” and the witness 
referred to in footnote 16 made the pregnant observation that 
“there is always a row in the market unless [the nearby pro- 
ducers] are compensated in some way.” One source of their 
power was also recognized: ‘‘We are all within retailing distance 
of the market and we are potential producer-dealers.” This po- 
tentiality also underlay the observations in the Department’s 


brief and elsewhere that “their milk is accessible to small deal- 
ers.” This reference to availability was limited to small dealers 
as it had not been in the Secretary’s finding in the 1936 Order, 
presumably because only large handlers could afford to bring 
in their milk from distant farms. That nearby farmers had a 
captive market, however, does not alone explain the higher price, 
without the additional fact that the farmers or handlers could 
dispose of the milk at Class I prices. Economist Ellsworth Bell’s 
brief to the Secretary concisely described this economic ad- 
vantage: 


Being adjacent to markets the [nearby] dairymen com- 
mand a natural sales advantage whereby it is taken first 
at the fluid price. . . . [Historical price difference] exists 
due to peculiar advantages existing for disposal and sale of 
milk at the higher market price. 


16. This is evident from the 1937 testimony of the president of the Nearby Producers 
Association, asking for a nearby differential of at least one cent per quart over the blended 
price: 

Now, we feel that to be protected in our special place in the market requires two things. 

We must be protected against seasonal surplus. Our production is even and has always 

been regulated closely to the requirements of our distributors. Some of them asked dis- 

tributors, will ask for more or less milk as they want it. [sic] In the second place, we 
must have somewhere near our differential—our consumer differential over the 200-mile 
zone, and get that much. 
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In 1949 the Secretary first promulgated orders for the Spring- 
field and Worcester markets, both of which contained nearby 
farm location differentials. Those in favor of the differentials had 
given testimony similar to that which preceded the Boston orders, 
and had argued for uniformity of treatment with the Boston 
market. In approving the differentials, the Secretary adverted 
to “the customary market practice of paying somewhat higher 
prices to producers located near the sales area.” These historical- 
ly higher prices were explained as follows: 


This difference cannot be attributed to transportation cost 
alone. The many opportunities for dairymen to market their 
own milk directly influence the price which they demand 
for their product.'7 


Those direct marketing opportunities were, of course, for fluid 
use at Class I prices. 


In 1951 the Secretary held hearings on a proposal to eliminate 
the nearby differential in the Boston order. Opponents of the 
differential argued that it constituted a trade barrier; that even- 


ness of production, if compensable at all, should be recognized 
on an individual basis; that the validity of the differential should 


be reexamined in the light of contemporary economic conditions; 
and that if nearby milk has any extra intrinsic value it should 
be paid for by the handlers rather than by the pool. Proponents 
of the differential brought out all the old arguments, with some- 
what greater emphasis this time on the disruptive market effects 
of eliminating the differential, and on the unfairness to nearby 
farmers for whom the nearby differential had become capitalized 
into greater land values. A major pillar of their argument was 
the unabashed assertion that in terms of “historical price re- 
lationships . . . producers located near the market were able 
to sell a larger proportion of their milk at Class I,” The repre- 
sentative of the Massachusetts Milk Control Board, for example, 
testified that the differential was not discriminatory but rather 
had been 


adopted by way of partial compensation to nearby producers 
for the losses which they suffered when the equalization 
provisions deprived them of those natural advantages which 
prior to federal regulation always enabled them to sell at 


17. 14 Fed. Reg. 7085, 7089 (1949); 14 Fed. Reg. 7097, 7102 (1949). 
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[sic] a relatively higher percentage of their production of 
Class I milk. 


The Secretary concluded that “no change should be made at 
this time” because the opponents had “presented no material 
facts different from those considered in establishing specified 
location differentials as a part of the order provisions.”’*® 


In the 1958 southeastern New England order, one of those 
now consolidated into the 1964 Massachusetts-Rhode Island 
order, the Secretary for the first time gave a detailed economic 
justification for the nearby differential, which he described as 
“identical with that employed in adjacent Federal order mar- 
kets,” a characterization which includes the New York-New 
Jersey order invalidated by us in Blair: 


Historically, dairy farmers in the States of Massachusetts, 
Rhode Island, and Connecticut, because of their location with 
reference to the large population concentrations of New 
England have disposed of a substantially larger percentage 
of their production for fluid uses than have dairy farmers 


in the upcountry area. Hence nearby producers have been 
able to realize a price higher in relation to more distant pro- 


ducers than can be accounted for by the advantage in the 
cost of transportation to market. Under the marketwide 
pooling system herein proposed and without some adjust- 
ment mechanism the nearby producer, notwithstanding, 
would be paid on the basis of the average utilization of all 
milk on the milkshed rather than according to the utiliza- 
tion of his milk. Under a regulated market, however, he 
obtains the benefit of an established Class I price which may 
be higher than in the absence of regulation, and has assur- 
ance that his milk will not be displaced by cheap, unregu- 
lated milk from more distant sources. The distant producer 
also benefits from an established Class I price, and by the 
fact that he gains a larger share of the fluid market than 
is likely without marketwide equalization. 


The use of a nearby differential will return to nearby 
producers a somewhat greater share of the Class I price 
than they would otherwise obtain through marketwide pool- 
ing. Moreover such a differential will tend to provide re- 


18. 16 Fed. Reg. 9250, 9255 (1951). 
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turns to both nearby and upcountry producers more nearly 
in line with their prospective returns without marketwide 
equalization.’® 


This rationale—which is clearly reflected in the 1964 order’s 
language about “historical price relationships by location”— 
is indistinguishable from that advanced the year before in sup- 
port of the 1957 New York-New Jersey order condemned by 
this court in Blair v. Freeman.*° 


The testimony at the hearings preceding the 1964 order served 
mainly to reinforce the Secretary’s reliance on historical fluid 
use patterns as the primary justification for the nearby differ- 
ential. Most of the witnesses in favor of retaining the differential 
either ignored, or rejected as irrelevant, the question of whether 
it had ever been authorized under the Act. Their testimony dwelt 
upon the absence of adverse economic effects of the differential, 
and the dire consequences which would flow from its elimina- 
tion. When their attention was directed to the issue of the differ- 
ential’s original justification, some reiterated the testimony of 
1937 to the effect that the differentials recognized the evenness 
of production of nearby milk and its accessibility to small deal- 
ers; that the nearby farmers enjoyed a favorable bargaining 
position because of their ability to become producer-dealers; 
and that the differential was a necessary compromise to win the 
support of the nearby farmers and Massachusetts Milk Control 
Board for the federal order. 


Almost to a man, however, the witnesses at the hearing testi- 
fied—and no one denied—that the principal reason for the differ- 
ential was to preserve for nearby producers their traditionally 
high percentage of the fluid use market. One witness even argued 
as follows for an increase in the nearby differential: 


We don’t feel that these market pools were set up to make 
it possible for distant milk to take the Class I sales that 


19. 28 Fed. Reg. 8238 (1958). 

20. The following year an identical provision was incorporated in the Connecticut order. 
It was proposed that this order be consolidated in the 1964 Massachusetts-Rhode Island 
order. It was not, but there is no indication that the Secretary viewed the nearby differen- 
tial in Connecticut as in any way different from those under other Federal marketing orders: 

The differentials adopted recognize the higher percentage of the milk near to the market 

than of milk in the more distant zones which customarily has been used for fluid purposes. 

Nearby producers have been able to obtain a price higher, in relation to more distant 

producers, than can be accounted for by the advantage in the cost of transportation to 

market. This historical pattern has been typical in the markets of this region, and market 
differentials of this type have been adopted in the nearby regulated markets. 
24 Fed. Reg. 1049, 1063 (1959). 
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rightfully belong to nearby farmers away from them. Again 
I think you have to consider the use value of the milk in 
determining the prices to the producers. 


And a committee report specially prepared for the Department 
of Agriculture in 1962 was read into the record. While nearby 
milk was claimed to have various advantages, the report con- 
cluded that: 


the major purpose of nearby differentials apparently has 
been to compensate nearby producers for sharing market 
Class I sales with more distant producers in a marketwide 
pool. 


In view of the concurrence of all concerned—including on 
occasion the Secretary himself—that the differential was a recog- 
nition of historical use values, we find it impossible to conclude 
that the Secretary did not rely on this illegal consideration in 
approving the 1964 order as well as all of its predecessors. Al- 
though in patent conflict with the blended price regulatory 
scheme propounded by Congress, it was apparently thought that 
the resulting distortion was a price necessary to be paid in order 
to get sufficient agreement to support a marketing order, and 
that it was better to pay that price than to have no order at all. 


III 
Section 4 of the 1937 Agricultural Adjustment Act provided: 


Nothing in this Act shall be construed as invalidating any 
marketing agreement, license, or order, or any regulation 
relating to, or any provision of, or any act of the Secretary 
of Agriculture in connection with, any such agreement, li- 
cense, or order which has been executed, issued, approved, 
or done under the Agricultural Adjustment Act, or any 
amendment thereof, but such marketing agreements, li- 
censes, orders, regulations, provisions, and acts are hereby 
expressly ratified, legalized, and confirmed.” 


Appellants argue that, since nearby differentials appeared in 
the Greater Boston order before 1937, Section 4 immunizes the 
farm location differential from invalidation under another sec- 





21. 50 Stat. 249 (1937). 
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tion of the Act.?? We find this contention unpersuasive for sev- 
eral reasons. 


First, it does not appear that a farm location differential of 
the kind now under attack ever appeared in a greater Boston 
license or order before 1937. There were differentials based on 
delivery location, and for a time farm location was one condi- 
tion along with delivery location, but none seems to have been 
based on farm location alone. Moreover, the differential was 
never one payable over and above the transportation differential 
available to distant producers who delivered to a nearby zone.”* 


Second, Section 4 itself ratifies only those provisions and acts 
which were “done under the Agricultural Adjustment Act.” This 
qualification negates any inference that Congress intended to 
sanction orders which were illegal under other sections of the 
Act. And this construction is consistent with what was clearly 
the sole legislative purpose underlying Section 4, namely, to 
prevent technical abatements which arguably might result from 
reenactment of the 1933 Act. In United States v. Butler, 297 U.S. 
1 (1936), the Supreme Court had invalidated certain of the 
production control provisions of the 1933 Act; and several lower 
courts, construing these provisions as not severable, thought 
that the marketing agreement and order sections must also fall. 
Section 1 of the 1937 Act specifically reenacted the latter pro- 
visions of the Act in order to avoid that result.** Congress feared, 
however, that such reenactment might itself be construed as 
suggesting that, pending its accomplishment, the Act, and all 
actions taken by the Secretary under its aegis, had been illegal. 
Hence Section 4 of the 1937 Act.?5 


22. Appellants argue alternatively (1) that nearby differentials, even if inconsistent with 
Section 8(c) (5), were legalized by Section 4; or (2) that Section 4 constituted a legislative 
determination that every feature of extant federal licenses or orders before 1937 fell under 
one or more of the enabling provisions of the Act—in particular, that the nearby differential 
was a” market or location differential within Section 8(c)(5). In support of this latter 
construction, appellants point to language in the Committee Reports underlying the 1935 
amendments to the effect that “‘these terms [of Section 8(c)(5)] follow the methods em- 
ployed by cooperative associations of producers prior to the enactment of the Agricultural 
Adjustment Act [of 1933] and the provisions of licenses issued pursuant to the present 
{Act]. ...” H.R. Rep. No. 1241, S. Rep. No. 1011, 74th Cong., ist Sess. 9 (1935). 

23. See the descriptions of the licenses and orders, pp. 7-8, 10-11 supra. 

24. 50 Stat. 246 (1937). 


25. The House Report stated: 
Section 4... . negatives any implication that [the bill’s] effect is to invalidate or cast 
doubt on action heretofore taken under the agreements and orders provisions. The section 
also expressly ratifies, legalizes, and confirms such action. 

H.R. Rep. No. 468, 75th Cong., Ist Sess. 4 (1937). 
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Appellants further assert that the legality of the farm location 
differential was established in 1939 by the United States Court 
of Appeals for the First Circuit in Green Valley Creamery, Ine. 
v. United States, 108 F.2d 342 (1st Cir. 1939). That case began 
as an action by the United States and the Secretary of Agri- 
culture seeking a marketing injunction requiring the defendants, 
a group of milk handlers, to comply with Order No. 4 regulating 
milk marketing in the greater Boston area. One of the defenses 
was that the farm location differential was not authorized by 
Section 8(c) (5). After holding that handlers had no standing 
to raise this defense, the court volunteered the view that the 
differential could be justified under the Act either as a delivery 
location differential or a “market differential customarily ap- 
plied.” 76 


We took note of the Green Valley opinion in Blair, where it 
was also pressed upon us as dispositive; and at that time we 
expressed our disagreement with the First Circuit’s analysis.?” 
In any event, the opinion in that case could not control the out- 
come here. In the first place, only one of the orders which was 
consolidated into the Massachusetts-Rhode Island order in 1964 
was under attack in Green Valley. Moreover, the defendants in 
that case were all handlers, and there was no representative of 
the class of non-nearby producers before the court. Indeed, as 
we said in Blair, the approval of the differential was a dictum, 
since “the court’s holding was that the handlers lacked standing 
to challenge the disposition of the producer settlement fund.”?* 


26. The court’s rationale was as follows: 
There was evidence before the Secretary to the effect that similar differentials in favor 
of nearby farms had existed in the Boston market for many years. Various factors were 
mentioned as accounting for this, including their greater accessibility to the market, and 
their greater dependability as sources of supply, because, as experience showed, the 
nearby farms had a more uniform level of production throughout the year. These pro- 
ducers were also potential dealers, who might establish their own milk routes in competi- 
tion with handlers in the Boston market, if prices were not acceptable. Whatever the 
explanation, this group of producers in fact commanded somewhat more favorable prices 
for their fluid milk as against producers more remotely located. The differentials now 
objected to were inserted in the Order so as not to disturb the status quo in this respect. 
Milk entering the Boston market from nearby farms is presumably delivered to handlers 
at points nearby the market; and thus, paragraphs 3 and 4 of Section 4, Article VIII, 
may be said to prescribe differentials having relation to locations at which deliveries are 
made. This argument need not be labored, however, for the differentials can readily be 
sustained under Section 8(c) (5) (B) (ii) (a) of the Act as market differentials which had 
customarily been applied by handlers subject to the Order. They are called “location 
differentials” in the Order, and so they are; but they are also customary market differ- 
entials based upon the location of farms nearby the market. 

108 F.2d at 346. 
27. 370 F.2d at 238. 
28. Id. at 238, n. 34. 
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We must conclude, therefore, that neither Congress nor the 
courts have validated the farm location differential of the Mas- 
sachusetts-Rhode Island order. 


IV 


Appellants insist that, even if the Secretary had in the past 
relied upon historical fluid use patterns, there are other legiti- 
mate legal and factual grounds for the farm location differential. 
Therefore, they urge, the court should, before striking the pro- 
vision from the order, in effect remand the case to the Secretary 
for an opportunity to offer a more explicit justification for the 
differential. We are not impressed with this suggestion since we 
do not think that a court should, in the face of what it finds to 
be a clear and continuingly burdensome statutory violation, albeit 
one of long standing, defer a declaration of its illegality. We are 
especially not disposed to do so where there appears to be no 
serious possibility of finding warrant in the statute for a prefer- 
ence based solely on farm location. 


We need not speculate as to what the Secretary would do upon 
such a remand, for he has already, since our decision in Blair 
and the judgment of the District Court in this case, issued a rec- 
ommended decision on the farm location differential in the Mas- 
sachusetts-Rhode Island order. He there concluded after further 
hearings on the subject that the nearby differential “should be 
continued.” He noted that nearby farmers had received higher 
prices “prior to the advent of federal regulation,” that this ad- 
vantage had been preserved in the base-rating plans of the fed- 
eral licenses and 1986 Boston order, and that it had been carried 
over into the nearby differential of the 1987 order. The Sec- 
retary quoted from the 1937 record to the effect that the his- 
torically higher price was: 


due to the fact that their production is relatively even, and 
that their milk is accessible to small dealers. . .. If we 
should take away from these producers a differential that 
they have been able to get without Government regulation, 
they would have a legitimate objection that we are placing 
them at a comparative disadvantage. .. .”° 


The fact of historically higher prices is, of course, not alone 
sufficient. The reason for that difference must not, under the Act, 


29. 32 Fed. Reg. 9902, 9919 (1967). 
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have been related to sales advantages for fluid use. To avoid 
this pitfall, the Secretary assigned two other explanations for 
the high prices: availability and evenness of production. The 
former is not a legitimate factor. To the extent that it reflects 
the nearby producers’ ability to become distributors directly to 
the consumer, it is no more than an aspect of the high fluid 
utilization advantage. To the extent that availability means de- 
pendability and ease of access, it is, as we held in Blair,®° and as 
the Secretary himself recognized in the New York-New Jersey 
order, “related to the extra value of such milk to the handler who 
buys it rather than to producers generally and [is], therefore, 

payable by handlers rather than out of the pool.” *! Nor 
would evenness of production appear to support a differential 
based on farm location. While nearby production may as a gen- 
eral matter be more even, there have been wide individual vari- 
ations in seasonality throughout the milkshed. Moreover, as the 
Secretary stated in his New York-New Jersey decision,®? uni- 
form supply should be compensated on an individual basis. The 
Act makes provision for base-rating,** and it appears to be the 
only sanctioned method by which to stimulate and compensate 
even production by individual farmers. 


None of the differentials permitted by the Act contemplate in 
terms preferential treatment on the basis of farm location.* 
A dual legal justification for the nearby differential, was, how- 
ever, offered in the 1967 recommended decision: 


Clearly . . . these greater returns. . . were, in the language 
of the statute “market differentials customarily applied by 
the handlers.” .. . Inasmuch as these greater returns for 


milk were directly related to geographical source, it was 
considered that these differentials were also adjustments 


30. If this history has any current significance, if the milk has greater “value” to the 
handler for reasons other than quality and location of delivery, it may be a reason for 
the producer to receive out of the handler’s own pocket a premium above the minimum 
price, but this would not be a justification permitted by the law for a diversion from 
[distant farmers] of their equal share of the blended uniform minimum price adjusted only 
for the statutory differentials. 370 F.2d at 238-39. 

31. 22 Fed. Reg. 4194, 4213 (1957). 

32. Id. 

33. 7 U.S.C. § 608c(5)(B) (Supp. 1967). 

34. While the Secretary relies only on the provisions for market and location differentials 
the other appellants have attempted to justify the nearby differential as a ‘“‘volume” or 
“production” differential. The Committee Reports, however, show those exceptions to be 
clearly inapt. H.R. Rep. No. 1241, S. Rep. No. 1011, 74th Cong., Ist Sess. 9-10 (1935). 
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based on “location” . . . within the meaning and context 
of [the Act].** 


But the only “location” differential permitted by the Act is one 
for “the location at which delivery” of the milk is made to the 
handler. Plainly, this exception was designed to recognize differ- 
ences in transportation costs only, and does not encompass a 
preference based solely on farm location.** 


Nor is farm location comprehended within the provision for 
“market . . . ditterentials customarily applied by the handlers.” 
The Committee Reports in respect of the 1935 Act are explicit 
that “the market differential is a differential which is given to 
the producer to compensate him for delivering his milk to a city 
market instead of to a country plant.” *?7 This adjustment, of 


which the “country station” differential of the 1936 greater 


Boston order was an example,** recognized the savings in hand- 
ling costs when milk in fluid form is delivered to the city rather 
than first to a country plant.Provision is now made for this 
differential in the Massachusetts-Rhode Island order as a fixed 


portion of the zone differential.** As we held in Blair, it is plain 


that this type of allowance turns not on the location of the pro- 


ducer’s farms but on the nature of the market to which they 
deliver their milk. The “market differential’ rationale is plainly 
not a tenable basis for the nearby differential.‘° 


On August 2, 1968, the United States District Court for the 


Northern District of New York elected to treat a nearby differ- 
ential of the kind here in issue as a “market differential.” Crans- 
ton v. Freeman, — F.Supp. —. It recognized that the result it 


reached was directly in conflict with our decision in Blair, but 


385. 32 Fed. Reg. 9202, 9919 (1967). 

36. It may be that in authorizing a location differential in 1935, Congress intended to 
preserve the preferences enjoyed by nearby farmers under pre-1935 federal licenses and under 
voluntary agreements before any federal regulation. Those preferences, it appears, were 


phrased in terms of location of delivery (or delivery plus farm location), and it was gen- 


erally true at that time, as the First Circuit noted in Green Valley (see n. 26 supra), that 
delivery and farm locations coincided fairly closely. It is probably safe to guess that not 
until bulk tank trucking thereafter made it economically feasible for distant farmers to 
deliver in the city did the nearby farmers, for self-protection, insist that the nearby 
differential be based solely on farm location. 

37. H.R. Rep. No. 1241, S. Rep. No. 1011, 74th Cong., Ist Sess. 10 (1935). 

38. See p. 7 supra, 


89, The purpose of establishing zone differentials is to achieve a high degree of uniformity 


in prices to all handlers f.o.b. the market for milk which is received from producers at 

plants located at various distances from the principal consumption area. To achieve this 

purpose, the zone differentials must closely reflect costs generally incurred in receiving milk 

at country plants and moving such milk to city plants. 29 Fed. Reg. 11205, 11210 (1964). 
40. 370 F.2d at 238. 
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it went on to say that while it “concurs with the Court of Appeals 
for the District of Columbia that the uniform price requirement 
was designed to eliminate ruinous competition for the fluid milk 
market, it cannot concur in [that Court’s] conclusion that the 
requirement prohibits recognition of the historic fact that farm- 
ers located in particular areas near the market were accorded a 
greater share of that market.” In other words, although Congress 
authorized a price pooling arrangement in order to eliminate 
revenue disparities among producers due to varying access to 
the fluid milk market, those who enjoyed that advantage before 
pooling must continue to have it because a larger percentage of 
their production customarily goes into fluid milk use. This is, of 
course, precisely what the Secretary gave as his primary reason 
for including the nearby differential in the Connecticut market- 


ing order involved in Cranston: 


Provision should be made also for the payment of a market 
differential to producers in the nearby supply area. The 
monies for the payment of these differentials will be obtained 
by a deduction from the total value of all milk before com- 


pleting the computation of the market-wide uniform price. 


Milk received from the nearby area has long represented 
the major part of the total Connecticut supply. The differ- 


entials adopted recognize the higher percentage of the milk 


near to the market than of milk in the more distant zones 


which customarily has been used for fluid purposes. Nearby 
producers have been able to obtain a price higher, in relation 
to more distant producers, than can be accounted for by the 


advantage in the cost of transportation to market. This his- 


torical pattern of pricing has been typical in the markets of 
this region, and market differentials of this type have been 
adopted in the nearby regulated market. The differentials 


adopted will reflect more representative values with respect 


to the milk of both nearby and distant producers since the 


nearby producer will share in the higher-priced Class I 
market to an extent somewhat greater than otherwise would 


be the case under market-wide pooling. (emphasis added) 
24 Fed. Reg. 1049, 1068 (1959). 


The Cranston court does not, therefore, sustain the nearby 
differential on some reason other than that relied upon by the 
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Secretary in propounding it. It, rather, embraces fully the Sec- 
retary’s persistent assumption that Congress did not really mean 


what it said about end-use not being allowable as a factor in fix- 


ing the amount received for milk by the producer.*®-- The Crans- 
ton court’s acceptance of the “market differential’”’ rationale thus 
flies in the face of the congressional purpose explicit in the 


statute, as well as the flat language of the Senate and House 


Committee Reports defining “market differential.” See supra p. 
23. 


Even if the farm location differentials cannot be saved, ap- 


pellants’ argument continues, the case should be remanded to the 
Secretary so that he can determine whether other amendments 
are necessary and whether the order, without a nearby differ- 


ential, effectuates the declared policy of the Act.*! Appellants rely 


in this regard upon cases such as Addison v. Holly Hill Fruit 
Products, 322 U.S. 607 (1944), and F'PC v. Idaho Power Co., 344 
U.S. 17 (1952). 


Those decisions do enunciate the principle that a court cannot 
always assume that an agency, had it been aware of the limits of 
its authority, would have promulgated an order differing only 


in the absence of the provision judicially declared unlawful. That 


principle, however, does not obtain here. The 1964 order con- 
tains an explicit severability clause, clearly indicating that all 


parties contemplated that judicial invalidation of some provisions 


would not upset the remainder. Moreover, unlike the provisions 
involved in Addison and Idaho Power, the nearby differential is 
discrete. There is nothing to suggest that elimination of it ir- 


40.1. The Cranston court purports to find some comfort in the 1939 decisions of the Sup- 
reme Court in Hood and Rock Royal, note 3 supra. As to the former, however, Cranston 
concedes that the Supreme Court “omitted any specific discussion of the farm location 
differentials’”” which had been challenged in the District Court—an omission of which Judge 


Magruder said in Green Valley: 
These points were raised in the District Court in the Hood and Whiting Milk cases but 
were not pressad before the Supreme Court. Hence, they are still open for consideration 


here. 
108 F.2d 342, 344 (1939). 


Rock Royal did not involve producers, but only handlers end therefore a different provi- 
sion of the statute. Moreover, the differential payments there involved depended upon the 
location of the plant to which delivery was made, and not the location of the delivering 
farmer. 

41. The nearby farmers also argue that, since the nearby differential is a key provision 
of the order, its invalidation effectively invalidates the entire order until the Secretary has 
readopted it and it has been approved in a referendum by two-thirds of the producers in the 
market. The Secretary, howover, rejects this construction, relying on the following severability 
provision in the order: 

If any provision . . . is held invalid, the application of . . . the remaining provisions 


= - shall not be affected thereby. 
7 C.F.R. § 1001.96 (1968). 
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retrievably impairs the Secretary’s power and purpose to ad- 
minister the significant regulatory scheme embodied in the re- 


maining provisions of the order. He has simply been told to 


discontinue illegal payments under the order. Since any discrimi- 
nation attributable to farm location would appear to be invalid, 


there is no reason to afford him a chance to disburse them under 
a different name.*? 


V 


Although we affirm the judgment of the District Court, we 


must deal with the distant producers’ claim of equitable entitle- 


ment in respect of the escrow fund.** The complaint was filed on 
December 27, 1966, and the escrowing commenced with the pre- 


liminary injunction of January 16, 1967. Final judgment was 
entered by the District Court on June 15, 1967. In the exercise 


of our duty, as a court of equity, to “tailor. . . relief with a 
critical and balanced view of the ramifications of [the] deci- 


sion,” 44 we have decided that the monies escrowed before June 


15, 1967 should be disbursed to the nearby farmers and that the 
distant producers are entitled to amounts thereafter collected. 


In support of their claim, the nearby producers point out that 


the nearby differential was in operation for almost 30 years 
before it was challenged in court and that the nearby farmers 
have relied upon it over that period in making economic decisions 


and investments.*® In particular, they allege reliance upon the 


42. The injunction is prospective only; the Secretary and the producers can do what they 
wish with the order hereafter. Unlike the situation in Idaho Power, the District Court’s 
injunction did not constitute a command that the Secretary continue the order without the 
illegal provision. And, since there will be no retroactive recovery in this case, the injunction, 
as compared with the decision of the circuit court in Addison, has no impact on rights 
arising from events which occurred before the date of the court’s judgment. 

43. We do not think the case need be remanded—as all appellants urge—for either the 
Secretary or the District Court to determine in the first instance the equitable distribution 
of the escrow fund. Further delay is unnecessary, the facts are not in dispute, and neither 
possesses a peculiarly informed discretion on this question to which this court should defer. 

44. 370 F.2d at 239. 

45. Both the Secretary and the nearby farmers had relied heavily on this line of argument 
in the 1964 and 1967 decisions and the 1964 hearings. Thus, the principal reason advanced for 
continuation of the nearby differentials was that they were “deeply enmbedded” in the New 
England milk marketing structure; to remove them would be grossly unfair to nearby pro~ 
ducers who had relied upon them in voting for the order originally and in negotiating loans 
and making capital commitments. The nearby differentials had, it was asserted, become 
capitalized into land values; and if the differentials were to be abandoned or reduced, then 
it should be accomplished very gradually. Moreover, some witnesses predicted that if the 
differentials were removed, nearby producers would overproduce to make up for lost 
revenues, or even worse, they would be forced out of business by high local production costs 


—an event which must be forestalled in order to preserve an adequate supply of nearby 
milk and therefore greater economy for the urban consumer. Others hypothesized that nearby 
producers, deprived of their price advantage under the federal order, would go into business 
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First Circuit’s decision in Green Valley.“ Because it was, in 


language at least, an explicit judicial approval of the farm loca- 
tion differential, they suggest that the payments should not be 
terminated until the differential has finally been determined in- 


valid by a court of at least equal rank in the federal judiciary. 


We recognized in Blair that the plaintiffs’ long acquiescence 
in the differential and their years of enjoyment of a blended price 
and stable marketing conditions in the milkshed were significant 
factors bearing upon their entitlement to equitable relief. In view 
of these factors, the nearby farmers could legitimately have ex- 
pected to receive, and the distant farmers to pay, the differential 
until it has been held invalid, after full opportunity for the pre- 
sentation of views on both sides, by a court. We think this is a 
fair view of the equities; and, since a preliminary injunction 
does not constitute a final judgment on the merits, appellant pro- 


ducers should receive the amounts escrowed between January 16 
and June 15, 1967. 


We are not persuaded that the endorsement of the nearby 
differential in Green Valley further alters the equities between 
the parties. The nearby producers’ reliance on that opinion is 
amply recognized by preserving their preference until it has 
been finally invalidated by a responsible court having jurisdic- 
tion to do so. Their expectations cannot seriously be said to en- 


as producer-dealers, thereby removing many Class I sales from the pool and lowering the 
blended price. Such a development would also force out of business the small dealers who 
cannot economically import distant milk and who rely on nearby sources, this in turn would 
contribute to the undesirable trend toward monopolization in the distribution of milk. Finally, 
the Secretary was warned of the catastrophic inter-market dislocations which would ac- 
company elimination of the nearby differentials. Such a step would attract vast supplies of 
milk from the surrounding areas, flooding the New England markets and eventually de- 
pressing the price. The Secretary was clearly much impressed with this line of testimony. 
In his 1967 recommended decision he noted that “the business decisions of nearby producers 
have been influenced over the years by the higher returns,” and that the differential would 
“promote orderly marketing of milk in the Boston area, and prevent disruption in the 
normal supplies of milk for the Boston area and thus tend to effectuate the declared pur- 
poses and policies of the Act.” 32 Fed. Reg. 9902, 9919 (1967). 

We are not insensitive to the Secretary’s efforts to preserve the public interest in the 
vastly complex regulation of milk marketing. As we said in Blair, however, “this may be 
a reason for the legislature to enlarge the Secretary’s powers, but not for the court to 
overlook the limited nature of the authority hitherto conferred by Congress.” 370 F.2d at 239. 

46. In his 1967 recommended decision, the Secretary noted that he too had relied on Green 
Valley: 

It was subsequent to, and substantially in reliance upon, this decision that farm location 

differential provisions were considered to be legal and proper for inclusion in other New 

England orders. 


82 Fed. Reg. 9902, 9920 (1967). 









































ZUBER et al. v. RUSSELL ALLEN et al. 1069 
Cite as 27 A.D. 1046 


compass a decision to that effect by a Court of Appeals but not 
by a District Court. 


The judgment appealed from is affirmed and the case remanded 


to the District Court for further proceedings consistent here- 
with. 


It is so ordered. 
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(No. 11,995) 


In re MYERS AND COMPANY, and A. H. Myers. CEA Docket No. | 
155. Decided September 20, 1968. | 


Undersegregation of funds—Suspension of resigtrations—Stipulation 


Respondents consented to the issuance of an order suspending the registration 
of the corporate respondent as a futures commission merchant and the 
registration of the individual respondent as a floor broker for a period f 
of 15 days and directing all contract markets to refuse all trading privi- 
leges to them for a like period for violations of the act and the regula- ; 
tions involving the undersegregation of customers’ funds and the making 
of daily records purporting to show that the total amount held in segre- 
gated accounts was in excess of that necessary to pay all credits and 
equities due customers, when in fact the corporation was undersegregated. 


John J. Casey for Commodity Exchange Authority. 
Elton L. Marshall, of Watson, Ess, Marshall & Enggas, Kansas City, 
Mo., for respondents. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT ; 


This is an administrative proceeding under the Commodity Ex- 
change Act (7 U.S.C. 1 et seq.), instituted by a complaint and 
notice of hearing issued under § 6(b) of said Act (7 U.S.C. 9) 
by the Acting Secretary of Agriculture. The respondents are a_ | 
Missouri corporation registered as a futures commission mer- 
chant, and an individual who is the president and a principal ' 
shareholder of the corporation and a registered floor broker. The | 
respondents are charged with wilfully violating §§ 4d(2) and 4g_ | 
of the Commodity Exchange Act (7 U.S.C. 6d(2) and 6g), and !? 
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§§ 1.20, 1.21, 1.22, 1.28, 1.82 and 1.35 of the regulations there- 
under (17 CFR 1.20, 1.21, 1.22, 1.23, 1.82 and 1.35). 


No hearing has been held. The respondents have submitted a 
stipulation under § 0.4(b) of the rules of practice (17 CFR 
0.4(b)), in which they admit the factual allegations of the com- 
plaint, waive hearing on the charges, and consent to the entry of 
the order contained herein. 


FINDINGS OF FACT 


1. Respondent Myers and Company, a Missouri corporation 
with offices at 4800 Main Street, Kansas City, Missouri, is now, 
and was at all times material herein, a registered futures com- 
mission merchant under the Commodity Exchange Act and so 
engaged in business. 


2. Respondent A. H. Myers, an individual whose business ad- 
dress is the same as that of the respondent corporation, is now, 
and was at all times material herein, the president and a princi- 
pal shareholder of the respondent corporation and a registered 
floor broker under the Commodity Exchange Act. At all such 
times, respondent A. H. Myers managed and controlled the busi- 
ness of the respondent corporation and was responsible for the 
corporate acts and transactions hereinafter described. 


3 a. At the times hereinafter stated, respondent Myers and 
Company, in the regular course of its business as futures com- 
mission merchant, carried accounts of customers who traded 
in commodity futures on contract markets subject to the pro- 
visions of the Commodity Exchange Act and regulations. Such 
accounts, the trading therein, and the handling and disposition 
of funds in connection therewith, were subject to the provisions 
of the said Act and regulations. At all such times, the respondent 
corporation had to its credit with banks or other depositories 
sums of money in varying amounts, held in segregated accounts 
and identified as customers’ funds, representing deposits of mar- 
gin by and trading profits accruing to such customers. 


b. On 88 business days during the period between September 
1, 1966, and January 31, 1967, both inclusive, the respondent cor- 
poration was under-segregated in amounts ranging from $246.61 
on September 13, 1966, to $27,935.01 on October 24, 1966, that 
is, on the 88 days mentioned the total amount of customers’ funds 
held in segregation as above described, was from $246.61 to 
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$27,935.01 less than the amount necessary to pay all credits and 
equities due to such customers. 


c. Under the regulations issued pursuant to the Commodity 
Exchange Act the respondent corporation was obligated during 
the period specified above to prepare and maintain a daily com- 
putation and record setting forth the amount of money, securities 
and property of its customers required to be held, and held, in 
segregated accounts in accordance with the requirements of sec- 
tion 4d(2) of the Commodity Exchange Act (7 U.S.C. 6d(2)). 
On the daily computation and record that was prepared and kept 
by the respondent corporation to meet the requirements of the 
regulations, during the period specified above, the respondent 
corporation showed that it had excess funds in segregation in 
amounts ranging from $222.89 to $144,129.88, whereas, in truth 
and in fact, the said corporation was under-segregated as speci- 
fied above. 


4 a. On September 3, 1954, a complaint was filed pursuant to 
section 6(b) of the Commodity Exchange Act, naming as respond- 
ents the respondents in the instant proceeding and two other in- 
dividuals, who were officers of the respondent corporation. The 
said complaint filed on September 3, 1954, alleged, inter alia, 
that respondent Myers and Company was under-segregated on 
various occasions within a period of approximately thirteen con- 
secutive months in 1953 and 1954—that is, that the total amount 
of customers’ funds held in segregated accounts of the corpora- 
tion with depositories was less than the sum necessary to pay 
all credits owing to such customers; that the corporation wrong- 
fully withdrew funds from such accounts resulting in under- 
segregation; that it failed to compute and its books failed to 
show the amount of money, securities and property required to 
be held in segregation under the Commodity Exchange Act and 
the regulations thereunder; that such acts and omissions took 
place under the supervision and direction of the individual re- 
spondents; and that by reason thereof the respondents violated 
section 4d(2) of the Commodity Exchange Act and sections 1.20 
and 1.27, inclusive, of the regulations thereunder (17 CFR 1.20- 
1.27). Such proceeding was terminated by the entry of a consent 
order on February 1, 1955, imposing sanctions against respond- 
ents Myers and Company and A. H. Myers. 


b. Subsequent to the entry of the order in the above-men- 
tioned proceeding and prior to the acts and omissions described 
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in Finding of Fact 3 above, the Commodity Exchange Authority 
examined the records of the respondent corporation as of June 
28, 1957, December 30, 1960, and April 30, 1962, and on each 
such occasion notified respondent A. H. Myers that the examina- 
tion had disclosed that the respondent corporation was in an 
under-segregated condition and discussed the matter with him. 


CONCLUSIONS 


By reason of the facts set forth in the Findings of Fact, it is 
concluded that, as charged in the complaint, respondents Myers 
and Company, and A. H. Myers, wilfully violated §§ 4d(2) and 
4g of the Commodity Exchange Act (7 U.S.C. 6d(2) and 6g) 
and §§ 1.20, 1.21, 1.22, 1.23, 1.32 and 1.35 of the regulations 
thereunder (17 CFR 1.20, 1.21, 1.22, 1.23, 1.32 and 1.35). 


The complainant states that the administrative officials of 
the Commodity Exchange Authority have carefully considered 
the stipulation and waiver submitted by respondents Myers and 
Company and A. H. Myers. The administrative officials believe 
that the prompt entry of an order providing for the proposed 
suspension of the respective registrations of the two respondents 
and providing for the proposed refusal of trading privileges, 
would effectuate the purposes of the Commodity Exchange Act. 
The complainant recommends, therefore, that the stipulation and 
waiver be accepted and such a decision and order be issued. 


It is concluded that the complainant’s recommendation should 
be adopted. 


ORDER 


Effective on the thirtieth day after the date of issuance of this 
order, (1) the registration of respondent Myers and Company 
as a futures commission merchant and the registration of re- 
spondent A. H. Myers as a floor broker are suspended for a 
period of fifteen (15) days, and (2) all contract markets shall 
refuse all trading privileges to the said respondents for a period 
of fifteen (15) days, such refusal to apply to all trading done 
and positions held by them, directly or indirectly. 


A copy of this Decision and Order shall be served on each of 
the parties and on each contract market. 
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Packers and Stockyards Act, 1921 


LIST OF DECISIONS REPORTED 


SEPTEMBER 1968 


B. C. NOONAN & Sons CoMPANY. P&S Docket No. 3999. 
False or incorrect weights—Misrepresentation of 
place of origin and charge for weighing—Suspen- 
sion of registration—Consent ..........................::::c::ccees 


BASSETT, H. L. v. ToDD CATTLE CORPORATION and IDAHO 
CITIZENS GRAZING ASSOCIATION. P&S Docket No. 
3923. Stockyard services—Incorrect scale ticket— 
Status of association—Liability for failure to pay . 


BATCHELDER, GEORGE Fay v. JOHN C. BELL, CIRCLE K 
Livestock Co., INC. and JACK KENNEDY. P&S 
Docket No. 3944. Failure to pay—Agency relation- 
ship not established ....... 


Berc, Oscar E. v. WILLIAM NOLAN. P&S Docket No. 
3990. Dismissal—Settlement ..... 


BoLEs, FLOYD, ANSEL BREEDING, RALPH GOEN, and 
CECIL BAUER, d/b/a NATIONAL LIVESTOCK COMMIS- 
SION COMPANY. P&S Docket No. 3786. Aid to deal- 
ers — Commission absent services — Shippers’ pro- 
ceeds—Partnership—Suspension of registration— 
Successor corporation—Cease and desist ......... _ 

BRODIE, JOHN E. (JACK). P&S Docket No. 3649. 
Suspension terminated .......................:0:06 


CARTWRIGHT LIVESTOCK COMPANY v. BRADLEY LIVE- 
STOCK AUCTION and JIM SuHR. P&S Docket No. 
8949. Dismissal—Settlement ................. 


DENNY, Jack F. P&S Docket No. 3453. Suspension 
Ee ee 


FARMERS MARKETING SALES Corp., INC. v. GLEN 
WENZL, d/b/a WENZL CATTLE COMPANY. P&S 
Docket No. 3878. ” maniiemnretssical a 
of disclosed principal . Si ere ee ao a oe 


Honpbo LIVESTOCK AUCTION Co., INC. v. MARSHEL RILEY, 
Warp CENTER, BILL CENTER, KARNES CITY LIVE- 
stock AUCTION, INC., and BoB ANDERS. P&S 
Docket No. 3965. Dismissal—On motion of com- 
plainant ...... 


JARRETT, HOWARD F. P&S Docket No. 3966. Insolvency 
—Bonding requirements—Suspension of registra- 
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AGRICULTURE DECISIONS—Cont. 


Packers and Stockyards Act, 1921—Cont. 


SVENDSEN, WILLIAM, and LESLIE NELSON, d/b/a DAw- 
SON LIVESTOCK SALES PAVILION. P&S Docket No. 
2559. Suspension terminated as to Willia 
Re a scaled aie . at dae ie 1083 


TAYLOR, HARLAND J. v. LEO HAYDEN, DAviD TRUSS, and 
SIDNEY LIVESTOCK SALES PAVILION, INC. P&S 
Docket No. 3900. Commissions—Wrongful deduc- 
tion—Recovery of—Incidental damages ............................ 1111 


(No. 11,996) 


FARMERS MARKETING SALES CorpP., INC. v. GLEN WENZL, d/b/a 
WENZL CATTLE COMPANY. P&S Docket No. 3878. Decided 
September 5, 1968. 


Agent—Authority of—Liability of disclosed principal 


Where agent purchased cattle for and on authority of his disclosed principal, 
the respondent herein, the latter is liable to complainant-seller for 
remaining balance of purchase price. Respondent’s contention that agent 
failed to follow instructions as to price paid for the cattle is not proper 
defense in this proceeding. 


Randall W. Weller and Casey Jones, Hill City, Kan., for complainant. 
Thomas C. Boone, Hays, Kan., for respondent. 
Michael T. Murphy, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the “Act.” In a formal complaint filed on October 
10, 1966, complainant seeks reparation in the amount of 
$1,326.63, alleging that the respondent, through his agent, Fred 
Phillips, purchased 70 head of cows from complainant on July 
15, 1966, at a regular auction sale at complainant’s stockyard, 
at a total cost of $12,389.04, including a $70.00 commission for 
Fred Phillips; that respondent hauled 65 head of the cattle from 
the sale barn in his own truck; that 5 head of the cattle were 
sold to the Hill City Sale Barn in behalf of respondent on August 
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5, 1966; that there still remains due and owing the sum of 
$1,326.68; and that the respondent has refused and still refuses 
to pay the amount due. 

Copies of the complaint and the Investigative Report of the 


Packers and Stockyards Division, Consumer and Marketing Serv- 


ice of this Department, (now the Packers and Stockyards Ad- 
ministration) filed pursuant to the Rules of Practice (9 CFR 
§ 202.40), were served upon the respondent on June 24, 1967. A 


copy of the Investigative Report was served upon the complainant 
on June 28, 1967. 

On July 10, 1967, an answer was filed by respondent, generally 
denying the allegations of the complaint, admitting that he loan- 
ed his truck to the complainant for the purpose of transporting 
certain cattle from Hill City, Kansas, to Omaha, Nebraska, but 


denying that Fred Phillips on July 15, 1966 was an agent, servant 
or employee of respondent or that Phillips had the authority to 


purchase the cattle. Respondent further alleges that Fred Phillips 


and Charles Macy acted in concert in the purchase of said cattle 


for the purpose of compelling Glen Wenz] to buy them, and that 
some of the cattle in question were in fact owned by the com- 


plainant. 


Respondent requested an oral hearing, which was held at Hill 
City, Kansas, on November 28, 1967. Michael T. Murphy, Office 
of the General Counsel, United States Department of Agricul- 


ture, was Presiding Officer. The complainant was represented 
at the hearing by Randall W. Weller and Casey Jones, Attorneys 


at Law, Hill City, Kansas, and the respondent was represented 
by Thomas C. Boone, Attorney at Law, Hays, Kansas. Four wit- 


nesses testified at the hearing and one exhibit was received into 
evidence. Neither party filed suggested findings of fact or con- 


clusions of law. 


FINDINGS OF FACT 


1. Complainant, Farmers Marketing Sales Corporation, Inc., a 
corporation, was at all times material herein, engaged in the 
business of a market agency, registered with the Secretary to buy 
and sell livestock on a commission basis at the Farmers Market- 


ing Sales Corp., Hill City, Kansas, a posted stockyard under 
the Act, hereinafter referred to as the stockyard. Complainant 
owns and operates the stockyard. Charles Macy is President and 


Mrs. Charles Macy is Secretary of the corporation. 
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2. Respondent, Glen Wenzl, d/b/a Wenz! Cattle Company, 


Stockton, Kansas, was at all times material herein engaged in 
the business of a dealer, registered with the Secretary to buy 
and sell livestock in commerce for his own account. 


8. Fred S. Phillips is an individual living in Hill City, Kansas, 
who operates a slaughter house and occasionally buys livestock 
on order on a commission basis. 


4, On July 15, 1966 Glen Wenzl and Charles Macy discussed 


the regular sale scheduled on the same day at the stockyard. 


During the conversation, Fred S. Phillips was discussed as an 
order buyer for Glen Wenz] at the sale. On the same day, Glen 
Wenzl and Fred S. Phillips agreed on the phone that Fred S. 


Phillips be present at the sale and buy cattle in Glen Wenzl’s 
name. 

5. During the sale, Fred S. Phillips purchased 70 head of 
cattle at a cost of $12,319.04 plus a $70.00 commission to Phil- 
lips. Sixty-five head of the cattle were shipped on Glen Wenzl’s 


truck and another truck to Maly Livestock Commission Company, 
Omaha, Nebraska. The five remaining head of cattle were sold 
by complainant on August 5, 1966. 


6. Complainant received three checks from Maly Livestock 


Commission totaling $10,315.95. The net proceeds of the sale of 
the 5 head sold on August 5, 1966, totaled $746.46. 


7. Respondent refused to pay the amount claimed and com- 
plainant’s claim of $1,326.63 is still unpaid. 


8. The complaint was filed within 90 days of the accrual 
of the cause of action. 


CONCLUSIONS 


The complaint alleges that Fred S. Phillips purchased 70 cows 
in the name of Glen Wenzl with full authority to do so. The 


Answer denies that Phillips was an agent, servant, or employee 
of respondent, and alleges that complainant and Phillips were 
acting in concert to force the cattle upon respondent. However, 


respondent’s testimony at the oral hearing admitted that Phillips 


had instructions to buy cows for respondent’s account, that the 


cows were shipped in respondent’s truck, that the cows were 
delivered to respondent’s commission agent at the Union Stock- 
yards, Omaha, Nebraska, and that respondent endorsed the 
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checks received for their sale. Respondent’s evidence was princi- 
pally that Phillips did not follow his instructions because the 
prices paid on the cattle were too high. The failure of Phillips to 
follow instructions is no legal defense to the claim of the com- 
plainant. Respondent’s recourse, if any, in such case, would be 
against his agent. B. C. Quattlebaum v. Elmer Schutt, et al., 27 
A.D, 242, 247 (1968) and cases cited therein. 


No reliable evidence of collusion or complicity between Phillips 


and the complainant was presented. It is, therefore, concluded 
that respondent, acting through his agent Phillips, purchased the 


cows; that there was no agreement between complainant and 
respondent to share the profit or loss; and that complainant is 


entitled to the payment in full of its claim. Conner-McClure Live- 
stock Comm’n Co. v. Strong, 19 A.D. 977 (1960). Respondent’s 


failure to pay complainant the full amount due constitutes an 
unjust and unreasonable practice in violation of the Act. Pack vy. 
Rouse, 24 A.D. 587 (1965). 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay complainant as reparation the sum of $1,326.63 plus interest 
at 6% per annum from August 1, 1966 until paid. Copies hereof 
shall be served upon the parties. 


(No. 11,997) 


In re JACK F. DENNY. P&S Docket No. 3453. Decided September 
10, 1968. 


Suspension terminated 
Decision by Thomas J. Flavin, Judicial Officer 


SUPPLEMENTAL ORDER 


In this disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), an order was issued on February 17, 1965, suspending 
respondent as a registrant under the Act until respondent com- 
plies with the bonding requirements under the Act and the regula- 
tions issued thereunder. Complainant has now recommended that 
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a supplemental order be issued terminating the suspension of 
respondent as a registrant under the Act as respondent has now 
furnished a bond which meets the requirements of the Act and 


the regulations. 


Accordingly, the suspension of respondent as a registrant under 
the Act in the order of February 17, 1965, is hereby terminated. 


Such order shall remain in full force and effect in all other 
respects. 


Copies hereof shall be served on the parties. 


(No. 11,998) 


In re HOWARD F. JARRETT. P&S Docket No. 3966. Decided Septem- 
ber 10, 1968. 


Insolvency—Bonding requirements—Suspension of registration—Consent 


Respondent is ordered to cease and desist from failing to pay when due the 
full purchase price of livestock purchased in commerce and issuing in- 
sufficient funds checks in purported payment of such livestock, is ordered 
to keep adequate records and is suspended as a registrant under the act 
until no longer insolvent and until bonded as required. 


Garrett N. Wyss for complainant. 
Troy R. Thigpen, of Ballard and Thigpen, Covington, Ga., for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the Act, instituted by a com- 
plaint filed on February 5, 1968, by the Acting Administrator, 
Packers and Stockyards Administration, United States Depart- 
ment of Agriculture, charging that the financial condition of re- 
spondent fails to meet the requirements of the Act and that re- 
spondent violated the Act and the regulations thereunder (9 CFR 
201.1 et seq.) hereinafter referred to as the regulations. 


Respondent filed an amended answer on August 23, 1968, in 
which he admits the jurisdictional allegations of the complaint, 
neither admits nor denies the remaining allegations, waives oral 
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hearing and the report of the Hearing Examiner, and consents 
to the issuance of a specified order with findings and conclusions, 
for the purpose of this proceeding only, based on all allegations 
contained in the complaint. Complainant has recommended that 
the order consented to by respondent be issued. 


FINDINGS OF FACT 


1. (a) Howard F. Jarrett, hereinafter referred to as the re- 
spondent, is an individual whose address is RFD #4, Covington, 
Georgia. 


(b) Respondent at all times material herein was: 


(1) Engaged in the business of buying and selling live- 
stock in commerce for his own account; and 


(2) Registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock in commerce. 


2. Respondent’s current liabilities exceed his current assets. As 
of June 1, 1967, respondent had current liabilities totaling 
$6,043.86, and current assets totaling $3,400.00, resulting in an 
excess of current liabilities over current assets of $2,643.86. As 
of October 31, 1967, respondent had current liabilities totaling 
$5,629.29, and current assets totaling $2,500.00, resulting in an 
excess of current liabilities over current assets of $3,129.29. 


3. Respondent, during the period from June 1, 1967, through 
October 31, 1967, operated as a dealer buying and selling live- 
stock in commerce for his own account, notwithstanding the fact 
that his current liabilities exceeded his current assets. 


4. (a) Respondent, in connection with his operations as a 
dealer, on or about the dates and in the transactions set forth 
below, purchased livestock in commerce and failed to pay, when 
due, the full purchase price of such livestock. 


Date of No. of Purchase Purchased 
Purchase Head Price At 
1965 
January 28 7 $ 724.50 Duvall & Wheeler Livestock Barn 
Greensboro, Georgia 
January 28 21 1,920.00 Duvall & Wheeler Livestock Barn 
Greensboro, Georgia 
1966 
February 16 6 999.00 Middle Georgia Livestock Sales Co. 
Jackson, Georgia 
February 23 22 2,563.00 Middle Georgia Livestock Sales Co. 


Jackson, Georgia 
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Date of No.of Purchase Purchased 
Purchase Head Price At 
1966 
March 2 6 941.00 Middle Georgia Livestock Sales Co. 
Jackson, Georgia 
June 2 15 1,496.50 Duvall & Wheeler Livestock Barn 
Greensboro, Georgia 
June 16 4 908.00 Duvall & Wheeler Livestock Barn 
Greensboro, Georgia 
1967 
March 9 18 2,357.19 Lagrange Stockyards 
Lagrange, Georgia 
March 15 19 2,123.80 Middle Georgia Livestock Sales Co. 


Jackson, Georgia 


(b) As of the date of the issuance of the Complaint: re- 
spondent had paid $865.40 on the $1,920.00 purchase transaction 
described in subparagraph (a) above, leaving $1,054.60 unpaid; 
respondent had paid nothing on the $724.50 purchase transaction 
described in subparagraph (a) above; respondent had paid a 
total of $2,435.17 on the $999.00, $2,563.00 and $941.00 purchase 
transactions described in subparagraph (a) above, leaving 
$2,067.83 unpaid; respondent had paid $1,302.40 on the $1,496.50 
purchase transaction described in subparagraph (a) above, leav- 
ing $194.10 unpaid; respondent had paid $368.70 on the $908.00 
purchase transaction described in subparagraph (a) above, leav- 
ing $539.30 unpaid. 


5. Respondent, in connection with his operations as a dealer, 
on or about the dates and in the transactions set forth below, pur- 
chased livestock in commerce, and in purported payment therefor 
issued checks which were returned unpaid by the bank on which 
they were drawn because respondent did not have sufficient 
funds on deposit in the account on which such checks were drawn. 


Date of Date of Purchased Amount of 
Purchase Check At Check 
January 28, 1965 January 28, 1965 Duvall & Wheeler $ 724.50 


Livestock Barn 
Greensboro, Georgia 

June 2, 1966 June 2, 1966 Duvall & Wheeler 1,496.50 
Livestock Barn 
Greensboro, Georgia 

June 16, 1966 June 16, 1966 Duvall & Wheeler 539.30 
Livestock Barn 
Greensboro, Georgia 

March 9, 1967 March 9, 1967 Lagrange Stockyards 2,357.19 
Lagrange, Georgia 
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6. The surety bond which respondent maintained to secure 
performance of his dealer obligations under the Act was terminat- 
ed on August 4, 1967. Respondent was notified by certified mail 
on or about July 5, 1967, of such termination date and was in- 
formed that he would have to comply with the bonding require- 
ments under the Act and the regulations if he continued to engage 
in business as a dealer in commerce after such termination date. 
Notwithstanding such notice, respondent continued to engage in 
the business of a dealer, buying and selling livestock in commerce 
for his own account, without filing and maintaining a reasonable 
bond or its equivalent, as required under the Act and the regula- 
tions. 





7. Respondent during the period from June 1, 1967 to October 
31, 1967, failed to keep and maintain such accounts, records and 
memoranda as fully and correctly disclosed all transactions in- 
volved in his business under the Act, in that he failed to keep 
and maintain a general ledger of accounts showing assets, liabili- 
ties, income, expenses and net worth. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2 herein, 
respondent is insolvent within the meaning of the Act (7 U.S.C. 
204). 


By reason of the facts set forth in Finding of Fact 3 herein, 
respondent has wilfully violated section 312(a) of the Act (7 
U.S.C. 213(a)). 


By reason of the facts set forth in Finding of Fact 4 herein, 
respondent has wilfully violated section 312(a) of the Act (7 
U.S.C. 213(a)), and section 201.43(b) of the regulations (9 CFR 
201.43 (b) ). 


By reason of the facts set forth in Finding of Fact 5 herein, 
respondent has wilfully violated section 312(a) of the Act (7 
U.S.C. 218 (a)). 


By reason of the facts set forth in Finding of Fact 6 herein, 
respondent has wilfully violated section 312(a) of the Act (7 
U.S.C. 213(a)), and sections 201.29 and 201.30 of the regula- 
tions (9 CFR 201.29 and 201.30). 


By reason of the facts set forth in Finding of Fact 7 herein, 
respondent has willfully violated section 401 of the Act (7 U.S.C. 
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221). Complainant has recommended that the order consented to 
by respondent be issued. The order will be issued. 


ORDER 


Respondent shall cease and desist from (1) operating as a 
livestock dealer in commerce while his current liabilities exceed 
his current assets; (2) failing to pay, when due, the full purchase 
price of livestock purchased in commerce; (3) issuing checks in 
payment for livestock purchased in commerce without having and 
maintaining sufficient funds on deposit in the bank account on 
which they are drawn to pay such checks; and (4) engaging in 
business in commerce in any capacity for which bonding is re- 
quired under the Act and the regulations without filing and 
maintaining a reasonable bond or its equivalent, as required under 
the Act and the regulations. 


Respondent shall keep accounts, records and memoranda which 
fully and correctly disclose all transactions involved in his busi- 
ness under the Act, including a general ledger of accounts show- 
ing assets, liabilities, income, expenses and net worth. 


Respondent is suspended as a registrant under the Act until 
such time as he (1) demonstrates that he is no longer insolvent; 
and (2) complies fully with the bonding requirements under the 
Act and the regulations. When the respondent has (1) demon- 
strated that he is no longer insolvent; and (2) complied fully 
with the bonding requirements under the Act and the regula- 
tions, a supplemental order will be issued in this proceeding 
terminating the suspension. 


This order shall become effective on the sixth day after service 
on respondent. Copies hereof shall be served upon the parties. 


(No. 11,999) 
In re WILLIAM SVENDSEN and LESLIE NELSON, d/b/a DAWSON 
LIVESTOCK SALES PAVILION. P&S Docket No. 2559. Decided 
September 18, 1968. 


Suspension terminated as to William Svendsen 


Decision by Thomas J. Flavin, Judicial Officer 
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SUPPLEMENTAL ORDER 


In this disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented, (7 U.S.C. 181 
et seq.), respondents were suspended as registrants under the 
Act for a period of 30 days and thereafter until respondents dem- 
onstrate that they are no longer insolvent. Complainant has now 
recommended that a supplemental order be issued terminating 
the suspension as to William Svendsen, who has filed an applica- 
tion for dealer registration as an individual and submitted a 
balance sheet which demonstrates that he is not insolvent. 


Accordingly, the suspension of respondent William Svendsen as 
a registrant under the Act in the order of June 20, 1961, is 
hereby terminated. Such order shall remain in full force and 
effect in all other respects. 


Copies hereof shall be served upon the parties. 


(No. 12,000) 


H. L. BASSETT v. TODD CATTLE CORPORATION and IDAHO CITIZENS 
GRAZING ASSOCIATION. P&S Docket No. 3923. Decided Sep- 
tember 18, 1968. 


Stockyard services—Incorrect scale ticket—Status of association— 
Liability for failure to pay 


Where employee of association furnishing stockyard services issued incorrect 
scale ticket that resulted in buyer’s failing to pay complainant for correct 
number of head of cattle received, the association liable jointly and 
severally with buyer for remaining amount due complainant. 


Louis F’. Racine, Jr., of Racine, Huntley, Herzog, Olson & Zener, Pocatello, 
Idaho, for complainant. 
D. P. Svilar, Lander, Wyo., for respondent Todd Cattle Corporation. 
Ben Peterson, of Baum, Peterson & Kugler, Pocatello, Idaho, for respond- 
ent Idaho Citizens Grazing Association. 
John C. Banks, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 







PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
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et seq.), hereinafter. referred to ds the Act. The proceeding was 
instituted by an informal complaint dated November 15, 1966, 
and a formal complaint was filed on May 1, 1967. Complainant 
H. L. Bassett alleges that he sold and delivered to the respondent 
Todd Cattle Corporation 79 calves and 20 yearlings at an agreed 
price per pound; that the said cattle were received at the Union 
Pacific Railroad stockyards in Soda Springs, Idaho, where they 
were weighed by the respondent Idaho Citizens Grazing Associa- 
tion; and that because of a mutilation or alteration in the copy 
of the scale ticket furnished by the Idaho Citizens Grazing As- 
sociation to the Todd Cattle Corporation for use in the prepara- 
tion of its settlement sheet the complainant was not paid for 14 
steer calves at their agreed price of $1,624.50. 


Copies of the informal and formal complaint and the investiga- 
tion report, prepared by the Packers and Stockyards Administra- 
tion of this Department and filed in this proceeding pursuant to 
Section 202.40 of the Rules of Practice (9 CFR 202.40), were 
served on respondent Idaho Citizens Grazing Association on 
September 19, 1967, and on respondent Todd Cattle Corporation 
on September 20, 1967. A copy of the investigation report was 
served on the complainant on September 22, 1967. 


On September 22, 1967, respondent Todd Cattle Corporation 
requested an oral hearing and on September 27, 1967, filed an 
answer containing a general denial of liability. At the hearing 
it amended its answer to also allege that complainant is estopped 
by his own negligence and the negligence of his agent, the Idaho 
Citizens Grazing Association. 


Respondent Idaho Citizens Grazing Association filed an answer 
denying that Frank Kunz, who weighed the cattle, was its em- 
ployee, and alleging that the complainant had the correct weight 
slip in his possession at the time settlement was made, that the 
correct weight slip was called to the attention of the Todd Cattle 
Corporation at the time it settled for the cattle, and that any 
error is the responsibility of the Todd Cattle Corporation and 
the complainant. 


An oral hearing was held at Soda Springs, Idaho, on February 
16, 1968. John C. Banks, of the Office of the General Counsel of 
this Department, served as Presiding Officer. Complainant was 
represented by Louis F. Racine, Jr., attorney, Pocatello, Idaho. 
Respondent Todd Cattle Corporation was represented by D. P. 
Svilar, attorney, Lander, Wyoming, and respondent Idaho Citi- 
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zens Grazing Association was represented by Ben Peterson, at- 
torney, Pocatello, Idaho. Oral testimony was received from 
eight witnesses, including all of the parties or their representa- 
tives. Suggested findings of fact and a supporting brief were filed 
on behalf of the complainant and briefs were filed by both re- 
spondents. 


FINDINGS OF FACT 


1. Complainant, H. L. Bassett, is an individual who owns and 
operates a cattle ranch, and whose address is Grace, Idaho. 


2. Respondent Todd Cattle Corporation, Cheyenne, Wyoming, 
is a Wyoming corporation which at all times material herein 
was engaged in the business of a dealer, registered with the 
Secretary of Agriculture to buy and sell livestock in commerce 
for its own account. 


38. Respondent Idaho Citizens Grazing Association is an Idaho 
non-profit corporation of a cooperative nature organized for the 
mutual benefit of its approximately 100 members, and it owns 
and leases grazing lands which are permitted to be used by its 
members for the grazing of their livestock. At the Union Pacific 
Railroad Company yards at Soda Springs, Idaho, the Associa- 
tion owns and operates a scale for the weighing of livestock on 
land leased from the railroad company, and it furnishes weigh- 
ing services to its members and to any others buying and selling 
livestock at the “stockyard.” In the furnishing of weighing 
services, weighmaster Frank Kunz is an employee of the as- 
sociation. The scale is adjacent to pens that are used for the hold- 
ing of livestock prior to sale and loading of the cattle onto the 
railroad cars for interstate shipment. The Association charges a 
fixed fee for weighing livestock, generally of the sellers, and pay- 
ment is received by Kunz, who deposits the money in the As- 
sociation’s account and draws half the fees as his salary. Five 
cents per head is charged for calves weighing up to 450 or 500 
pounds, and ten cents per head is charged for larger calves. 


4. On September 3, 1966, the complainant contracted to sell to 
respondent Todd Cattle Corporation 38 steer calves at thirty 
cents per pound and 37 heifer calves at twenty-seven cents per 


pound, to be delivered F.O.B. cars at Soda Springs, Idaho, on or 


before November 1, 1966. On October 27, 1966 complainant con- 
tracted to sell respondent Todd Cattle Corporation 20 head of 
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yearlings for delivery at the same time and place. It was under- 
stood by the parties that the number was approximate. 


5. On October 28, 1966 complainant delivered 110 head of 
cattle to the stock pens of the railroad company in Soda Springs, 
Idaho and 99 head were accepted by J. E. Brodie, who repre- 
sented the Todd Cattle Corporation. Frank Kunz, an employee 
of the Idaho Citizens Grazing Association, weighed the cattle and 
furnished to the complainant an original white scale ticket No. 
254 showing the correct number and weight of the cattle de- 
livered. The complainant paid the Association $5.90 for this 
service. Kunz also furnished to Brodie, the representative of the 
Todd Cattle Corporation, a pink carbon copy of Scale Ticket No. 
254 on which pen and ink figures had been written by Kunz. 
These figures were different from the ones on the original scale 
ticket and were incorrect. In reliance thereon, Brodie made an 
error in his settlement figures and failed to pay the complainant 
for 14 steer calves of the value of $1,624.50. The 99 head of cattle 
were shipped by rail to Omaha, Nebraska, together with other 
livestock purchased by Todd on the same day from various other 
sellers. 


6. The original scale ticket covered 37 steer calves, 42 heifer 
calves, and 20 yearlings, or a total of 99 head. The pink carbon 
copy of the scale ticket, as corrected in ink, included only 23 
steer calves, although the figure “37” was shown as the total for 
5, 8, 2 and 8 steers. The settlement sheet prepared by respondent 
Todd Cattle Corporation listed 23 steers, 42 heifers and 10 
yearlings for a total of 75 head. In addition to the error of 14 
steer calves, the settlement sheet listed 10 yearlings instead of 
the correct number of 20, although the weight was correct. The 
check given in payment for the cattle listed 75 head instead of 
the correct number of 99 head. Complainant, as a result of the 
error, received $1,624.50 less than that to which he was entitled. 


7. The complainant checked his figures on Saturday, October 
29, 1966, which was the day after the delivery, and discovered 
the shortage. It was two or three days after that when he first 
notified respondent Todd Cattle Corporation of the mistake. 


8. In the purchase of these cattle the respondent Todd Cattle 
Corporation was engaged in a joint venture with J. E. Brodie and 


also with Mike Guilfoyle of Omaha, Nebraska, and the cattle 


were resold by them on the basis of the original weights so that 
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these sellers did not receive payment for the additional weight of 
the 14 steers on the resale. 









































9. The complaint was filed within 90 days after the cause of 
action accrued. 


CONCLUSIONS 


Most of the facts as to the sale are undisputed and all agree 
that the complainant has not been paid for 14 head of steers de- 
livered to the Todd Cattle Corporation. What is disputed is 


whether Mr. Kunz was an employee of the respondent Idaho 
Citizens Grazing Association and whether he made the pen and 


ink changes on the pink copy of Scale Ticket No. 254. 


Mr. Kunz performed his work upon the Association’s premises 
and with the Association’s scales. He issued scale tickets in the ) 
name of the Association and upon forms supplied by it. His em- 
ployment was continuous, but not full time. He was subject to 
the general control of the Association and could have been dis- 
missed by it. Payment for the weighing service was made by 
check payable to Frank Kunz, but it was deposited to the ac- 
count of the Association. Under these facts, it must be concluded 
that Mr. Kunz was an employee or agent of the respondent Idaho 
Citizens Grazing Association. 

The record also supports a finding that Mr. Kunz made the 
pen and ink changes on the pink scale ticket No. 254. A white 
original scale ticket is given to the seller, the buyer gets a pink 
carbon, and Mr. Kunz retains in his scale ticket book a yellow 
carbon. The scale ticket book used by Mr. Kunz contains “NCR” 
paper, which allows the making of a carbon copy on any of the 
pink or yellow sheets of subsequent scale tickets below unless a 
cardboard or divider of some type is inserted. An examination of } 
the scale ticket book, submitted by Mr. Kunz, reveals that the 
corrections on the pink copy of #254 are the result of entries 
on the previous scale ticket #253. A careful analysis of all the 
entries in the scale ticket book and on the pink copy of #254 
shows that the pen and ink corrections on the pink copy were 
made while it was still in the scale book, which was always in 
Mr. Kunz’s possession. Obviously Mr. Kunz forgot to put a divider 
in his pad when he filled out #253 so that the pink copy of 
#254 had some of the +253 entries superimposed on the true 
and original] entries on #254. Mr. Kunz apparently attempted to 


correct the superimposed entries, and without checking back on 
other records, chose the wrong figures. 
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On the basis of all of the documentary evidence we must con- 
clude, therefore, that the pen and ink corrections on the pink copy 
of scale ticket No. 254 were made by Mr. Kunz, as an employee 
of Idaho Citizens Grazing Association and that the Association 
is thus responsible for the issuance of the false scale ticket, on 
the basis of which complainant was underpaid for his livestock. 
The furnishing of incorrect weights to a buyer or seller under 
circumstances such as these, constitutes a violation of the Act, 
upon which reparation normally may be awarded. Gaebler v. 


Marshall, 23 A.D. 65 (1964); John Clay & Co. v. Fort Worth 
Stockyards Company, 21 A.D. 871 (1962). 


The issue that remains, however, is whether the Association 
is subject to the Act so that reparation may be so awarded. To 
so find it must be determined that the Association failed in its 
duty in connection with the furnishing of “stockyard services,” 
either as a market agency or stockyard owner. (7 U.S.C. 201, 
209). The term “stockyard services” means “services or facilities 
furnished at a stockyard in connection with the . . . weighing 

. in commerce, of livestock” (7 U.S.C. 201(b)) and a “stock- 
yard” means any place, establishment, or facility commonly 
known as stockyards, conducted or operated for compensation 
or profit as a public market, consisting of pens, or other en- 
closures, and their appurtenances, in which live cattle ... are 
received, held or kept for sale or shipment in commerce.” (7 
U.S.C. 202(a)). 


The facilities at Soda Springs come within the above defini- 
tion. All witnesses at the hearing referred to the location as a 
“stockyard;” the weighing operations performed by the Associa- 
tion are performed for compensation, if not profit; the premises 
are operated as a public market since non-members of the As- 
sociation are free, and indeed do, avail themselves of the services 
offered by the Association; and the premises consist of pens in 


which live cattle are received, held and kept for both sale and 
shipment in commerce. It is immaterial that the Association does 


not own or lease the land upon which the pens are located since 
the lease for the scale and adjoining scale house contemplates the 


use of such pens. A “stockyard owner” need only conduct or 
operate a stockyard, and need not own or lease all the premises. 


Moreover, a market agency is defined as anyone furnishing 
stockyard services, so that ownership is not an issue. 


Thus, it is concluded that the Association was furnishing 
stockyard services when it weighed complainant’s cattle and as 
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previously stated, it is responsible for issuing true and correct 


scale tickets. The failure to do so is a violation of the Act for 
which compensation may be awarded. 


The next question concerns the liability of the buyer. The re- 
spondent Todd Cattle Corporation failed to pay for livestock it 
purchased from the complainant. The failure to pay for livestock 
purchased is an unjust and unreasonable practice in violation of 
the Act if the failure to pay is without justification. Mowry v. 
Phifer, 21 A.D. 244 (1962). The respondent Todd Cattle Cor- 
poration has the burden of proving that it was justified in re- 
fusing to pay for the animals it purchased. Fifer-Jary Livestock 
Commission Co. v. Dudley Blaine, 22 A.D. 370 (1963). Respond- 
ent Todd attempts to justify its refusal to pay for the livestock 
on the ground that the complainant was negligent in not check- 
ing the figures and determining the error at the time he was 
paid, and also in not notifying the Todd Cattle Corporation of 
the error in time so that it could correct the charge which it 
made on its resale of the cattle. It also claims that respondent 
Idaho Citizens Grazing Association was the agent of complainant 
and that its negligence should be imputed to the complainant. 


Complainant, in selling his livestock to Todd, agreed to use 
the scales at the stockyard as a part of the agreement of sale and 
the Association was not complainant’s agent, any more than it 
was the buyer’s agent. The Association was not acting as a 
“commission firm” but was, as previously stated, furnishing 
stockyard services to the public, and in this particular instance 
to both complainant and respondent Todd alike. 


Neither can Todd justify its refusal to pay by alleging that the 
complainant was negligent when it can reasonably be said that 
Todd had within its knowledge facts that would put it on notice 
that it received more livestock than the number for which it paid 
complainant. The brand inspection records showed a higher head 
count than Todd’s settlement figures, as did the records of the 
number of head loaded onto the railroad cars. There was also a 
higher head count at the point of destination. Whether or not 
Todd benefited from this extra head count is immaterial to the 
issue of whether it received livestock for which it had not paid 
the seller. Simply because the benefit inured to the buyers on re- 
sale does not excuse Todd’s refusal to pay complainant his just 
compensation. The respondent Todd Cattle Corporation has there- 
fore not sustained its burden of providing justification for its 
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refusal to pay and is jointly and severally liable with the As- 
sociation. 


ORDER 


Within 30 days from the date of this order, respondent Todd 


Cattle Corporation and respondent Idaho Citizens Grazing As- 
sociation shall jointly and severally pay complainant, as repara- 


tion, the sum of $1,624.50, with interest thereon at the rate of 
six percent per annum from November 1, 1966, until paid. 


Copies hereof shall be served upon the parties. 


(No. 12,001) 


In re B. C. NOONAN & SONS COMPANY. P&S Docket No. 3999. 
Decided September 20, 1968. 


False or incorrect weights—Misrepresentation of place of origin and 
charge for weighing—Suspension of registration—Consent 


Respondent is ordered to cease and desist from selling livestock on basis of 
incorrect weights, misrepresenting the weight and place of origin of 
livestock and cost for weighing and issuing invoices showing incorrect 
weights, is ordered to keep adequate records and is suspended as a 
registrant under the act for a period of 20 days. 


Jerome S. Ducrest for complainant. 
Charles R. Wolle, of Shull, Marshall, Marks & Vizintos, Sioux City, Iowa, 
for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.). The Complaint 
filed by the Administrator, Packers and Stockyards Administra- 
tion, on April 26, 1968, as amended on September 10, 1968, charges 
respondent with various violations of the Act and the regulations. 
In an answer filed on September 11, 1968, respondent admits the 
jurisdictional allegations in the Amended Complaint and submits 
to the jurisdiction of the Secretary in the matter, neither admits 
nor denies the remaining allegations, waives oral hearing and the 
report of the Hearing Examiner and, for the purpose of this pro- 
ceeding only, consents to the issuance of a specified order with 
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findings of fact and conclusions based upon the allegations con- 
tained in the Amended Complaint, as the findings of fact and 
conclusions of the Secretary, requiring respondent to cease and 
desist from the practices complained of in the Amended Complaint 
and suspending the registration of respondent. Complainant has 
recommended that the order consented to by respondent be issued. 















FINDINGS OF FACT 





1. (a) B. C. Noonan & Sons Company, hereinafter referred to 
as the respondent, is a corporation with its principal place of busi- 
ness located at Sioux City, Iowa. 


(b) Respondent is and at all times material herein was: 


(1) Engaged in the business of buying and selling cattle 
for its own account in commerce; and 

























(2) Registered with the Secretary of Agriculture as a 
dealer to buy and sell cattle in commerce. 


2. The Sioux City Stock Yards, Sioux City, Iowa, hereinafter 
referred to as the stockyard, is now and was at all times mentioned 
herein, a posted stockyard subject to the provisions of the Act. 


38. Respondent, at the stockyard, on or about October 24 and 25, 
1966, sold 212 steers to Albert Puck, Delbert Edwards, and Virgil 
Coulter, (120 to Puck, 46 to Edwards and 46 to Coulter) on the 
basis of estimated, adjusted, or otherwise incorrect weights total- 
ing 149,507 pounds which respondent incorrectly represented to 
said purchasers as its “purchase weight”. The said 212 steers 
were steers purchased by respondent from the Clifton Livestock 
Commission Company, Clifton, Texas. The actual weight of the 
steers, when purchased by respondent in Texas, was 144,890 
pounds, however, respondent paid for only 140,543 pounds based 
upon a 3% “shrink” allowance. 


(a) The 120 steers sold to Puck were sold on the basis of an 
estimated, adjusted, or otherwise incorrect weight of 80,600 
pounds which respondent incorrectly represented to him was its 
“purchase weight” of such 120 steers. 


(b) The 46 steers sold to Edwards were sold on the basis of an 
estimated, adjusted, or otherwise incorrect weight of 31,142 
pounds which respondent incorrectly represented to him was its 
purchase weight in “Western South Dakota”. 
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(c) The remaining 46 of said 212 steers were sold to Coulter 
on the basis of an estimated, adjusted, or otherwise incorrect 
weight of 37,765 pounds which respondent incorrectly represented 
to him was its “Dakota” purchase weight. 


Respondent, in connection with the said sales of the 120 steers 
to Puck, the 46 to Edwards and the 46 to Coulter, issued invoices 
to said three purchasers showing the said estimated, adjusted, 
or otherwise incorrect weights and charged and collected from 
them on the basis of such estimated, adjusted, or otherwise incor- 
rect weights instead of respondent’s actual purchase weight. 
Copies of said incorrect invoices were made a part of respondent’s 
accounts and records. 


4. Respondent, at the stockyard, on or about November 5, 1966, 
sold 165 steers to O’Rourke Bros., on the basis of an estimated, 
adjusted, or otherwise incorrect weight of 110,289 pounds which 
respondent incorrectly represented as its “Montana purchase 
weight”. The 165 steers were steers purchased by respondent 
from the Capitol Cattle Company, Inc., Austin, Texas. The actual 
weight of the steers, when purchased by respondent in Texas, was 
109,650 pounds, however, respondent paid for only 106,361 pounds 
based upon a 3% “shrink” allowance. 


Respondent, in connection with the said sale of the 165 steers 
to O’Rourke Bros., issued an invoice to said purchaser showing 
the said estimated, adjusted, or otherwise incorrect weight and 
charged and collected from O’Rourke Bros., on the basis of such 
estimated, adjusted, or otherwise incorrect weight instead of re- 
spondent’s actual purchase weight. A copy of said incorrect in- 
voice was made a part of respondent’s accounts and records. 


5. Respondent, at the stockyard, on or about November 15, 1966, 
sold 185 steers to Walter Groeneweg, Harold Eggert and Eddie 
Eggert (99 to Groeneweg, 43 to Harold Eggert and 43 to Eddie 
Eggert), on the basis of estimated, adjusted, or otherwise incor- 
rect weights totaling 124,479 pounds which respondent incorrectly 
represented as the “Colorado weight” of said steers. The said 
185 steers were steers purchased by respondent from the Clifton 
Livestock Commission Company, Clifton, Texas. The actual 
weight of the steers, when purchased by respondent in Texas was 
121,515 pounds, however, respondent paid for only 119,692 pounds 
based upon a 114% “skrink” allowance. 


(a) The 99 steers sold to Groeneweg were sold on the basis of 
an estimated, adjusted, or otherwise incorrect weight of 69,281 
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pounds which respondent incorrectly represented to him was the 
“Colorado weight” of such 99 steers. 


(b) The 43 steers sold to Harold Eggert were sold on the basis 
of an estimated, adjusted, or otherwise incorrect weight of 26,136 
pounds which respondent incorrectly represented to him was 
the “Colorado weight” of such 48 steers. 


(c) The 43 steers sold to Eddie Eggert were sold on the basis 
of an estimated, adjusted, or otherwise incorrect weight of 29,062 
pounds which respondent incorrectly represented to him was the 
“Colorado weight” of such 43 steers. 


Respondent, in connection with the said sales of the 99 steers 
to Groeneweg, the 43 to Harold Eggert and the 43 to Eddie Eggert, 
issued invoices to said three purchasers showing the said esti- 
mated, adjusted, or otherwise incorrect weights and charged and 
collected from them on the basis of such estimated, adjusted, or 
otherwise incorrect weights, instead of on the basis of respond- 
ent’s actual purchase weight. Copies of said incorrect invoices 
were made a part of respondent’s accounts and records. 


6. Respondent, at the stockyard, on or about November 21 and 
22, 1966, sold 108 steers to Art DeBoer, Charles Shearer and 
Elton Shedd (27 to DeBoer, 36 to Shearer and 45 to Shedd), on 
the basis of estimated, adjusted, or otherwise incorrect weights 
totaling 83,935 pounds, which respondent incorrectly represented 
as its “purchase weight” “Sioux City weight” or “Colorado 
weight”, as the case may be. The said 108 steers were steers 
purchased by respondent from the Capitol Cattle Company, Inc., 
Austin, Texas. The actual weight of the steers, when purchased 
by respondent in Texas was 83,600 pounds, however, respondent 
paid for only 81,092 pounds based upon a 3% “shrink” allowance. 


(a) The 27 steers sold to DeBoer were sold on the basis of an 
estimated, adjusted, or otherwise incorrect weight of 21,330 
pounds which respondent incorrectly represented to him was the 
“Colorado weight” of such 27 steers. 


(b) The 45 steers sold to Shedd were sold on the basis of an 
estimated, adjusted or otherwise incorrect weight of 37,080 
pounds which respondent incorrectly represented to him was its 
“purchase weight” of such 45 steers. 


(c) The 36 steers sold to Shearer were sold on the basis of an 
estimated, adjusted, or otherwise incorrect weight of 25,525 
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pounds which respondent incorrectly represented to him was the 
“Sioux City weight” of such 36 steers. 


Respondent, in connection with the sale of the 27 steers to De- 
Boer, the 36 to Shearer and the 45 to Shedd, issued invoices to 
said three purchasers showing the said estimated, adjusted or 
otherwise incorrect weights and charged and collected from them 
on the basis of such estimated, adjusted, or otherwise incorrect 
weights instead of on the basis of respondent’s actual purchase 
weight or the actual stockyard weight of the steers, as the case 
may be. Copies of said incorrect invoices were made a part of 
respondent’s accounts and records. 


7. Respondent, at the stockyard, on or about the dates and in 
connection with the transactions described below and in connection 
with other transactions at divers other times during the months 
of October and November 1966, misrepresented the place of origin 
of livestock sold by respondent to various purchasers, as follows: 


(a) Respondent, at the stockyard, on or about October 24, 1966, 
in connection with the sale of the 46 steers to Delbert Edwards, 
in the transaction described in Finding of Fact 3 above, incorrectly 
represented to Edwards that the said 46 steers were “consigned to 
them [respondent] by an owner from ‘Western South Dakota’ ” 
when in fact said steers were from Texas and were part of a 212 
steer purchase made by respondent from the Clifton Livestock 
Commission Company, Clifton, Texas, on or about October 20, 
1966. 


(b) Respondent, at the stockyard, on or about October 25, 1966, 
in connection with the sale of 46 steers to Virgil Coulter, in the 
transaction described in Finding of Fact 3 above, incorrectly rep- 
resented to Coulter that said 46 steers were from “Dakota” when 
in fact said steers were from Texas and were a part of a 212 steer 
purchase made by respondent from the Clifton Livestock Commis- 
sion Company, Clifton, Texas, on or about October 20, 1966. 


(c) Respondent, at the stockyard, on or about October 27, 1966, 
in connection with the sale of 54 steers to Harold Tiede, incor- 
rectly represented to Tiede that said 54 steers “came from Colo- 
rado”, when in fact said steers were from Texas and were a part 
of a 236 steer purchase made by respondent from the Clifton 
Livestock Commission Company, Clifton, Texas, on October 24, 
1966. 


(d) Respondent, at the stockyard, on or about November 5, 
1966, in connection with the sale of the 165 steers to O’Rourke 
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Bros., in the transaction described in Finding of Fact 4 above, 
incorrectly represented to Patrick D. O’Rourke, a partner in the 
firm of O’Rourke Bros., that the said 165 steers were “Montana 
cattle” when in fact said steers were Texas cattle which had been 
purchased by respondent from the Capitol Cattle Company, Inc., 
Austin, Texas, on or about November 2, 1966. 


(e) Respondent, at the stockyard, on or about November 15, 
1966, in connection with the sale of the 99 steers to Walter 
Groeneweg, in the transaction described in Finding of Fact 5 
above, incorrectly represented to Groeneweg that the said 99 
steers “came from a ranch in Colorado” when in fact said steers 
came from Texas and were part of a 185 steer purchase made by 
respondent from the Clifton Livestock Commission Company, 
Clifton, Texas, on November 14, 1966. 


(f) Respondent, at the stockyard, on or about November 15, 
1966, in connection with the sale of 86 steers to Harold and Eddie 
Eggert, 43 to Eddie and 43 to Harold, in the transactions described 
in Finding of Fact 5 above, incorrectly represented to the said two 
Eggerts that the 86 steers came from “Colorado” when in fact 
said steers came from Texas and were part of a 185 steer purchase 
made by respondent from the Clifton Livestock Commission Com- 
pany, Clifton, Texas, on or about November 14, 1966. 


(g) Respondent, at the stockyard, on or about November 21, 
1966, in connection with the sale of the 27 steers to Art DeBoer, 
in the transaction described in Finding of Fact 6 above, incor- 
rectly represented to DeBoer that the said steers were “Colorado 
cattle” when in fact said steers were Texas cattle and were a part 
of a 108 steer purchase made by respondent from the Capitol 
Cattle Company, Inc., Austin, Texas, on or about November 17, 
1966. 


8. Respondent, at the stockyard, on or about the dates and in 
connection with the “by the head” sales transactions described 
below and in other transactions at divers other times during the 
period from September 1, 1966 through June 30, 1967, misrepre- 
sented to purchasers the average weight per head of cattle sold 
by respondent in such transactions and, in some instances, incor- 
rectly represented to the purchasers that it would cost the pur- 
chasers “$1.00 per head” to have the cattle weighed by the stock- 
yard, as follows: 


(a) Respondent, at the stockyard, on or about September 15, 
1966, sold 54 heifers to Milo Birkley at $123.50 per head which 
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respondent represented to Birkley weighed “just under 500 
pounds” and guaranteed Birkley the heifers would weigh “at least 


450 pounds each” when in fact the heifers averaged only 374 
pounds each. 


(b) Respondent, at the stockyard, on or about October 12, 1966, 
sold 312 heifer-calves to Willis Wells at $90.00 per head which 
respondent represented to Wells weighed “about 400 pounds per 
head” when in fact said heifer-calves averaged only about 320 
pounds per head. In connection with said sale respondent incor- 
rectly represented to Wells that it would cost him “about $1.00 
per head to get these calves weighed at the Sioux City Stock 
Yard”, when in fact respondent, under the existing “schedule of 
charges” in effect at the stockyard at that time, could have had 
the heifer-calves weighed without an additional charge. 


(c) Respondent, at the stockyard, on or about November 21, 
1966, sold 100 calves to Gaylord Korman at $110.00 per head, 
which respondent represented to Korman weighed “about 400 
pounds” per head when in fact the said calves averaged only 354 
pounds per head. In connection with said sales respondent incor- 
rectly represented to Korman that it would cost him “about $1.00 
per head to get the calves weighed at Sioux City Stock Yard” when 
in fact respondent, under the existing “schedule of charges” in 
effect at the stockyard at that time, could have had the calves 
weighed without an additional charge. 


(d) Respondent, at the stockyard, on or about June 14, 1967, 
sold 40 steer-calves to Dale E. Larsen at $135.00 per head which 
respondent represented to Larsen weighed 475 pounds per head 
when in fact the said steer-calves averaged only about 350 pounds 
per head. 


CONCLUSIONS 


By reason of the facts alleged in Findings of Fact 3 through 
8 hereof, respondent has wilfully violated sections 312(a) and 401 
of the Act (7 U.S.C. 213(a), 221) and section 201.55 of the regu- 
lations (9 CFR 201.55). 


Inasmuch as respondent has consented that an order be issued 
requiring it to cease and desist from the practices complained 
of in the Amended Complaint and suspending its registration as a 
registrant under the Act for a period of 20 days and complainant 
has recommended that such an order be issued, the order will be 
issued. 
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ORDER 


Respondent, its officers, directors, agents, and employees, di- 
rectly or through any corporate or other device, in connection 
with respondent’s operations as a dealer, shall cease and desist 
from: 


(1) selling livestock, in commerce, on the basis of incorrect 
weights; 
(2) misrepresenting to persons to whom respondent sells live- 
stock, in commerce, whether on a per head or weight basis, 
(a) the weight of the livestock; 
(b) the place of origin of the livestock; or 


(c) the cost to said persons of having the livestock weighed 
at a stockyard ; 


(3) issuing invoices showing incorrect weights as the weights 
of livestock sold by respondent, in commerce; and 


(4) charging and collecting for livestock sold by respondent, 
in commerce, on the basis of incorrect weights. 


Respondent, when selling livestock on a weight basis other than 


the actual weight of the livestock obtained at the place and at the 
time of the sale transactions, shall explain on its invoices or bill- 
ings rendered to the purchasers of the livestock, in conformity 
with the provisions of section 201.55 of the regulations (9 CFR 


201.55), the exact weight basis upon which the sales are made. 


Respondent shall keep accounts, records and memoranda which 
fully and correctly disclose all transactions involved in its busi- 
ness as a dealer subject to the Act including, among other things, 


true and correct invoices. 


Respondent is suspended as a registrant under the Act for a 
period of 20 days. 


This order shall become effective on the sixth day after service 
upon respondent. Copies hereof shall be served upon the parties. 


(No. 12,002) 


In re JOHN E. (JACK) BRODIE. P&S Docket No. 3649. Decided 
September 30, 1968. 


Suspension terminated 
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Decision by Thomas J. Flavin, Judicial Officer 


SUPPLEMENTAL ORDER 
In this disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented, (7 U.S.C. 181 
et seq.), respondent was suspended as a registrant under the 


Act until such time as he complied with the bonding requirements 


of the Act and the regulations. Complainant has now recommend- 
ed that a supplemental order be issued terminating the suspen- 
sion of the registration of respondent, who has filed a fully 
executed duplicate of a surety bond to secure the performance 


of his obligations as a livestock dealer. 
Accordingly, the suspension of respondent as a registrant 


under the Act in the order of May 10, 1966, is hereby terminated. 
Such order shall remain in full force and effect in all other re- 


spects. 


Copies hereof shall be served upon the parties. 


(No. 12,003) 


In re FLoyp BOLES, ANSEL BREEDING, RALPH GOEN, and CECIL 
BAUER, d/b/a NATIONAL LIVESTOCK COMMISSION COMPANY. 
P&S Docket No. 3786. Decided September 30, 1968. 


Aid to dealers—Commission absent services—Shippers’ proceeds— 
Partnership—Suspension of registration—Successor 
corporation—Cease and desist 


Respondents and the successor corporation are ordered to cease and desist 
from financing livestock transactions of other dealers, handling livestock 


purchased in the country as if consigned to them by a shipper, charging 
for services not rendered and using shippers’ proceeds for unauthorized 
purposes and are ordered to keep required records. Respondents, but not 


the successor corporation, are suspended as registrants under the act for 
a period of 21 days. 


Garrett N. Wyss for complainant. 
John R. Miller, Lamar, Mo., for respondents. 
Jack W. Bain, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


DECISION AND ORDER 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921 (7 U.S.C. 181 et seq.), hereinafter called the act. 
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It was instituted by a complaint filed February 6, 1967, by the 
Packers and Stockyards Division, Consumer and Marketing Serv- 
ice (now the Packers and Stockyards Administration), United 
States Department of Agriculture. The respondents, as partners 
in National Livestock Commission Company at the Joplin Stock- 
yards, Joplin, Missouri, were charged with financing another 
dealer’s livestock purchases, charging selling commissions on 
livestock they had not sold, misusing trust fund proceeds of sales 
of livestock for customers, and failing to keep required records. 
In their answer, respondents denied the alleged violations. 


An oral hearing was held in Joplin, Missouri, July 25, 26 and 
27, 1967, before Hearing Examiner Jack W. Bain, Office of Hear- 
ing Examiners, United States Department of Agriculture. Gar- 
rett N. Wyss, Office of the General Counsel of the Department, 
appeared for complainant, and John R. Miller, Attorney at Law, 
Lamar, Missouri, appeared for respondents. The transcript con- 
tains 410 pages. Complainant called 18 witensses and introduced 
23 exhibits. Respondent presented two witnesses and three ex- 
hibits. 

After the hearing, complainant filed proposed findings, brief, 
etc., on September 18, 1967 (46 pages); respondents filed such 
on November 16, 1967 (11 pages), and complainant filed a reply 
December 6, 1967 (10 pages). 

The hearing examiner issued a report containing recommended 
findings and conclusions to the effect that respondents had vio- 
lated the act as charged. The hearing examiner also proposed 
an order that respondents be suspended as registrants under the 
act for 21 days. Respondents filed exceptions to the report and 
a request for oral argument. Subsequently respondents filed a 
motion to withdraw their request for oral argument and to dis- 
miss the proceeding on the ground that the interests of respond- 
ents in the company had been acquired by a newly-formed corpo- 
ration, National Livestock Commission Co., Inc., of Joplin, which 
was operating the market agency previously operated by re- 
spondents. Complainant then filed an answer to respondents’ 
motion and a motion for inclusion of the successor corporation 
as a party in the order to be entered in the proceeding. The 
answer and motion were supported by an affidavit from a region- 
al official of complainant. From the affidavit it appears that the 
two principal partners of the partnership, Floyd K. Boles and 
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Ansel Breeding, owned all but one share of the stock of the suc- 


cessor corporation. Respondents filed a reply to complainant’s 
answer and motion and two affidavits, one from Floyd R. Boles 
and one from a Daniel E. Bradley to the general effect that Boles 


had sold his interest in the corporation to Bradley and is no 
longer connected with the corporation. 


As to the charges against the partnership, we have examined 
the record in the light of respondents’ exceptions and conclude 
that the charges are established. Consequently we adopt the 
hearing examiner’s recommended Findings of Fact and Conclu- 
sions for the final decision as if set forth herein. 

We conclude too that cease and desist orders should issue 
against the successor corporation as well as the respondents 
named in the caption as well as an order requiring the keeping 
of correct and complete records. Orders of this kind may legally 


run against assigns and successors in interest regardless of sub- 
stantiality of identity between the person proceeded against and 


the successor in interest. 


We think, however, that there is now such a change in identity 
between the persons named as respondents and the successor 


corporation that an order of suspension of registration should 
not be entered against the successor corporation. 

Accordingly, the motion of respondents to dismiss is denied 
and the motion of complainant to add National Livestock Com- 
mission Company, Inc., of Joplin as a party to the order is grant- 
ed in part and denied in part. 


ORDER 


Respondents, individually and as partners with each other or 
with other persons, and National Livestock Commission Co., Inc., 
of Joplin shall cease and desist from: 

(1) Financing the livestock transactions of any independently 
operated and separately registered dealer; 

(2) Handling livestock purchased in the country as if such 
livestock had been consigned to them for sale on a commission 
basis by a shipper; 


(3) Charging for services not rendered by them; and 


(4) Using shippers’ proceeds to finance the livestock transac- 
tions of any separately registered dealer or otherwise failing to 
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maintain their “Custodial Account for Shippers’ Proceeds” in 


conformity with the provisions of section 201.42 of the regula- 
tions (9 CFR 201.42). 


Respondents and National Livestock Commission Co., Inc., of 
Joplin shall keep such accounts, records and memoranda as will 
fully and correctly disclose all transactions involved in their busi- 
ness under the act, including, among other things, copies of all 
accounts of sale issued by them in connection with livestock 
transactions. 


Respondents, but not National Livestock Commission Co., Inc., 
of Joplin, are suspended as registrants under the act for 21 days. 


Copies hereof shall be served on the parties. This order shall 
become effective on the 20th day after its date. 


HEARING EXAMINER’S RECOMMENDED FINDINGS OF FACT 
AND CONCLUSIONS 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921 (7 U.S.C. 181 et seq.), hereinafter called the 
Act. It was instituted by a complaint filed on February 6, 1967, 
by the Packers and Stockyards Division, Consumer and Market- 
ing Service (now the Packers and Stockyards Administration), 
United States Department of Agriculture. The respondents, as 
partners in National Livestock Commission Company at the 
Joplin Stockyards, Joplin, Missouri, were charged with financing 
another dealer’s livestock purchases, charging selling commis- 
sions on livestock they had not sold, misusing trust fund pro- 
ceeds of sales of livestock for customers, and failing to keep re- 


quired records. In their answer, respondents denied the alleged 
violations. 


An oral hearing was held in Joplin, Missouri, on July 25, 26, 
and 27, 1967, before Hearing Examiner Jack W. Bain, Office 
of Hearing Examiners, United States Department of Agricul- 
ture. Garrett N. Wyss, Office of the General Counsel of the De- 
partment, appeared for complainant, and John R. Miller, At- 
torney at Law, Lamar, Missouri, appeared for respondents. The 
transcript (hereinafter “Tr.” with page number) contains 410 
pages. Complainant called 18 witnesses and introduced 23 ex- 
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hibits (hereinafter “CX” with exhibit number). Respondent pre- 
sented two witnesses and three exhibits (hereinafter “RX” with 
exhibit number). 


After the hearing, complainant filed proposed findings, brief, 
etc., on September 18, 1967 (46 pages); respondents filed such 
on November 16 (11 pages); and complainant replied on De- 
cember 6 (10 pages). 


PROPOSED FINDINGS OF FACT 


1. The respondents, Floyd Boles, Ansel Breeding, Ralph Goen, 
and Cecil Bauer, are partners doing business as National Live- 
stock Commission Company at the Joplin Stockyards, Joplin, 
Missouri, posted as a stockyard under the Act and hereinafter 
called the stockyard. 


2. Respondents are and were, at all times material herein, 
engaged in the business of buying and selling livestock on a com- 
mission basis at the stockyard and buying and selling livestock 
in commerce for their own account, and were registered under 
the Act as a market agency and dealers. 


3. W. L. Cole is and was, at all times material herein, an in- 
dependently operated and separately registered dealer under the 
Act. 


4, At all times material herein, respondents’ tariff on file as 
required by 7 U.S.C. 207 contained, among other items, a sched- 
ule of charges for selling services performed by them, but no 
provision for a charge for receiving, penning, weighing, or 
driving livestock to and from pens to scales for weighing, nor 
for clearing or financing the trades of others (Tr. 8-11, 16-22, 
29-31; CX 2). 


5. At all times material herein, the tariff on file by Joplin 
Stockyards, Inc., operator of the stockyard, provided a schedule 
for yardage charges, which included, among other things, re- 
ceiving, handling, and weighing livestock, which charges are 
usually paid by the shipper to the market agency handling the 
transaction and remitted by the market agency to the stockyard 
operator, but the services were available to shippers whether 
or not they sold through a market agency (Tr. 11-16, 27, 33; 
CX 1). 
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6. In 12 transactions during the period May 5 through July 
5, 1966, W. L. Cole purchased cattle at the farms of the sellers 
at an agreed price per pound, the cattle to be delivered to the 
stockyard by the sellers, the weights to be determined by weigh- 
ing at the stockyard an hour after arrival there. The sellers 
delivered the cattle or had them delivered to respondents at the 
stockyard. Respondents accounted to the sellers as having sold 
the cattle for them to Cole, on the basis of the stockyard weights 
at the prices the sellers agreed upon with Cole. From the gross 
amounts of the sales, respondents deducted yardage charges, 
selling commissions, and other items, and issued to the sellers 
checks for the resulting net amounts on respondents’ custodial 
account for shippers’ proceeds. Respondents paid over to the 
stockyard operator the yardage charges deducted, but retained 
the commissions. 


7. In connection with each of the 12 transactions mentioned 
in Finding of Fact 6, respondents issued to W. L. Cole an account 
of sale showing a sale for him, to a purchaser or purchasers 
other than those from whom he bought the cattle, of the same 
number and weight of cattle on the same date at a higher total 
price, with the same hauling, yardage, commission, and other 
deductions. By checks on their custodial account for shippers’ 
proceeds, respondents paid Cole not the net amounts shown on 
their accounts of sale for him, but the differences between such 
net amounts and the net amounts paid to the sellers of the cattle 
to Cole, or Cole’s profits on his purchase and sale transactions. 
In some instances the profit was paid as a part of the amount of 
a check to Cole including payment for other transactions. 


8. As an example of the 12 transactions involved in Findings 
6 and 7, relevant details of the first transaction listed in the 
complaint follow (Tr. 285-300). On May 5, 1966, after Harry U. 
Howard had sent word by his father to respondents that he would 
like for someone to come and look at some cattle, W. L. Cole, not 
accompanied by any representative of respondents, went to the 
Howard farm, near Carthage, Missouri, where Howard sold 
Cole eight steers for $25 per hundred pounds, to be weighed at 
the stockyard. Howard accompanied the cattle to the stockyard, 
where they were penned for an hour and weighed. Howard took 
the scale ticket to respondents’ office, where he received an ac- 
count of sale and a payment check. The account of sale, on re- 
spondents’ form, dated May 5, 1966, showed eight steers, weigh- 
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ing “5925”, sold for the account of Harry Howard to W. L. Cole 
at a price of “25-”, for $1,481.25. From this amount $8.00 was 
deducted for yardage, 16¢ for National Livestock and Meat 
Board, 10¢ for insurance, and $10.90 for commission, a total of 
$19.16, leaving $1,462.09. The check, No. D 8741, on respondents’ 
form, dated May 5, 1966, for $1,462.09, was drawn on the 
“(Custodial Account for Shipper’s Proceeds) National Livestock 
Commission Co.” in the Barton County State Bank, Lamar, Mis- 
souri. Respondents issued an account of sale dated May 5, 1966, 
to W. L. Cole, showing eight steers, weighing “5925”, sold for 
his account to “Maxwell #7” at a price of “25.25”, for $1,496.06. 
From this amount was deducted $19.16, composed of the same 
items as the deduction on Howard’s account of sale, leaving 
$1,476.90, from which $1,462.09 was subtracted, leaving $14.81. 
This $14.81 was paid by respondents to Cole as part of a total 
of $89.91 (including $75.10 in connection with another trans- 
action on May 5, 1966, shown as CX 21, page 4) paid by check 
No. D 8750, dated May 5, 1966, on respondents’ custodial account. 


9. The following table shows the date, seller, number of cattle, 
selling commission charged to the seller, and Cole’s profit for 
each of the 12 transactions mentioned above, and the total cattle, 
commissions, and profit involved in the 12 transactions: 


Date Number of Commission Profit Paid 
1966 Seller Cattle Paid by Seller to Cole 
May 5 Harry Howard 8 $ 10.90 $ 14.81 
~ Otto Waldbuesser 36 47.60 23.83 
7 O. A. Spencer 5 7.00 7.85 
= 2 Hammons Farm 10 8.50 18.73 
= John & Coy Holmes 39 48.80 448.86 
y. H. H. Schooler 5 7.00 34.35 
~ “<- Kube Angus Farm 6 8.30 29.95 
June 27 Herb Parkison 30 38.00 44.10 
July 5 Paul McClintock 8 10.00 13.80 
Te Raymond Rickhart 6 8.30 18.37 
" §& L. C. Rickhart 9 12.20 15.80 
ria G Alvin Radford 18 23.60 53.55 
Totals 180 $230.20 $724.00 


10. From May 5 through August 30, 1966, respondents used 
funds received as proceeds from sales of livestock consigned to 
them for sale on commission at the stockyard for purposes of 
their own other than payment of lawful marketing charges and 
remittance of net proceeds to consignors, thereby endangering 
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the faithful and prompt accounting and payment therefor to the 
shippers, as in (a), (b), (c), and (d) below. 


(a) As of May 14, 1966, respondents had outstanding 
checks drawn on their custodial account for shippers’ proceeds 
in the amount of $59,936.26; to offset such amount, they had 
$30,622.83 cash in the account, no deposits in transit, and 
$26,448.20 in current proceeds receivable, giving a total of 
$57,071.03, resulting in a shortage of $2,865.23 in funds available 
to pay their outstanding checks (Tr. 149-152; CX 12). 


(b) As of July 14, 1966, the figures were outstanding 
checks $103,653.47, cash in bank $73,185.87, deposits in transit 
$10,849.49, current receivables $11,058.12, and a total of $95,093.- 
48, leaving a shortage of $8,559.99 (Tr. 158-160; CX 13). 


(c) As of August 30, 1966, the figures were outstanding 
checks $101,101.31, cash in bank $85,464.35, no deposits in trans- 
it, current receivables $13,315.80, and a total of $98,780.15, 
leaving a shortage of $2,321.16 (Tr. 158-160; CX 14). } 


(d) From May 5 through July 5, 1966, as is illustrated 
above in Findings 6, 7, and 8, respondents used shippers’ pro- 
ceeds to finance purchases of livestock by W. L. Cole, a separate- 

) 








































ly registered dealer under the Act. 


11. As outlined in the tabulation below, respondents sold con- 
signed livestock at the stockyard and failed to collect the full 
amounts due therefor within three days of the sale date and 
failed to deposit funds into their custodial account for shippers’ 
proceeds equalling the amounts they had failed to collect. 


Date of Sale Purchaser Date Deposited Amount 


1966 1966 
March 17 B. Hendrix July 27 $ 10.00 







March 17 Menghini Packing Co. May 27 539.90 
June 30 } 

April 11 Robert Russell July 27 10.00 

April 22 Joe Marveggio May 27 100.35 

April 25 National Livestock May 19 14.29 
Commission Company 

May 2 National Livestock May 18 500.00 ¥ 
Commission Company 

May 2 National Livestock May 18 31.25 ) 
Commission Company May 19 

May 6 Griffith May 18 56.35 

May 6 National Livestock May 18 2.89 





Commission Company 
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Date of Sale. .- Purchaser Date Deposited Amount 
1966 1966 

May 9 National Livestock May 18 704.15 
Commission Company 

May 10 Menghini Packing Co. May 17 896.05 

June 27 National Livestock July 29 205.80 
Commission Company 

July 5 Joe Marveggio August 29 207.60 

July 7 Menghini Packing Co. July 18 413.75 

July 8 Hancock July 15 5,576.35 

July 8 Menghini Packing Co. July 15 517.10 

July 8 Menghini Packing Co. July 15 418.31 

July 8 National Livestock July 22 6.62 
Commission Company 

July 11 Cone Packing Co. July 18 103.50 

July 11 Hull & Dillon July 15 153.00 

July 11 Cone Packing Co. July 18 187.98 

July 11 Menghini Packing Co. July 22 135.60 

July 11 National Livestock July 18 565.82 
Commission Company July 25 

July 27 

August 8 J. Graham August 31 3.00 

August 15 Bill Price August 31 10 

August 22 Bill Price August 31 379.50 

August 22 National Livestock August 31 12.99 
Commission Company 

August 26 National Livestock August 31 417.50 
Commission Company 

August 26 Nationa] Livestock August 31 221.95 
Commission Company 

August 26 National Livestock Sept. 9 310.40 
Commission Company 

August 26 Marvin Sagehorn August 31 976.44 


Commission Company 


12. In connection with the transactions described in Findings 6, 
7, and 8, respondents failed to keep accounts, records, and memo- 
randa which fully and correctly disclose all transactions in their 
business, including their failure to keep copies of accounts of sale 
which they issued to the sellers of the livestock to Cole. 


13. Respondents were informed by a copy of a letter dated 
December 16, 1960, addressed to Mr. Glenn A. Carter, President, 
Joplin Livestock Exchange, that a custodial account for shippers’ 
proceeds must not be used in any way in handling speculative 
livestock operations. The letter further stated that when livestock 
is purchased in the country where no scale weights are available, 
the livestock should be unloaded at the stockyard in the original 
owner’s name, driven to the scale and weighed to the buyer, only 
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a yardage charge should be assessed against the original owner, 
and when the livestock are resold, a full commission and possibly 
half yardage should be assessed, depending on the stockyard’s 
yardage tariff provisions. The letter was signed by John F. Clen- 
denin, District Supervisor, Packers and Stockyards Division (Tr. 
44-47; CX 38). 


14. Respondents were informed by a letter dated November 19, 
1962, addressed to Mr. Floyd Boles, President, Joplin Livestock 
Exchange, that the regulations under the Act strictly prohibit 
the use of shippers’ proceeds in the custodial account to finance 
buyers through delayed payment, and that extensions of credit 
must be made out of the general account. The letter was signed 
by John F. Clendenin, District Supervisor, Packers and Stockyards 
Division (Tr. 48-49; CX 4). 


15. Respondents were informed by a letter dated January 21, 
1963, addressed to Mr. Floyd Boles, President, Joplin Livestock 
Exchange, that payment for livestock purchases at the stockyard 
was still very slow. A meeting was suggested, to be attended by a 
representative of each commission firm and of the stockyard com- 
pany, to discuss the practice. A meeting is shown as held on 
January 23, with “all interests contacted.” The letter was signed 
by John F. Clendenin, District Supervisor, Packers and Stockyards 
Division (Tr. 49-51; CX 5). 


16. Respondents were advised by a letter dated June 13, 1963, 
with enclosures, addressed to National Livestock Commission Co., 
Joplin, Missouri, of the necessity, as of July 1, 1963, of maintain- 
ing a custodial account for shippers’ proceeds. The uses and pur- 
poses of such account were noted, and suggestions concerning 


maintenance of such account were provided. Respondents were 


informed that the custodial account for shippers’ proceeds is a 
trust account and again were advised that funds can only be with- 
drawn from such account for payment of net proceeds to shippers 


and payment of lawful marketing charges. The letter was signed 
by John F. Clendenin, District Supervisor, Packers and Stockyards 
Division (Tr. 51-54; CX 6). 

17. Respondents, by a letter dated September 18, 1964, with 
enclosures, addressed to National Livestock Commission Company, 
Joplin, Missouri, were advised of the necessity, when requested, 


of furnishing a completed special report reflecting the status of 
the custodial bank account for shippers’ proceeds. The letter and 
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attachments further explained the uses and purposes of such 
account (Tr. 54-55; CX 7). 


18. Respondents, by a letter dated November 1, 1965, addressed 
to Mr. Floyd Boles, National Livestock Commission Company, 
Joplin, Missouri, were advised of the manner in which country 
livestock purchases made by Mr. W. L. Cole subject to weighing 
at the stockyards should be handled. It was set out that on such 
country purchases by Mr. Cole which are weighed at the stockyard, 
only a yardage charge should be assessed against the original 
owner, and that Mr. Cole should issue his personal check in pay- 
ment for such country purchases. In those instances in which 
respondents represented the producer in transactions in which 
Mr. Cole would be the purchaser, respondents were advised that 
it was to be definitely understood that respondents were to bargain 
with Mr. Cole for the purpose of obtaining the highest price possi- 
ble for the producer. Only in such cases was a selling commission 
to be assessed against the producer. The letter referred also to the 
letter of December 16, 1960, mentioned above in Finding 13, which 
also contained a discussion of country purchases of livestock. 
The letter of November 1, 1965, also contains a notation, initialed 
by Mr. Clendenin, indicating that the latter had talked to Floyd 
Boles on May 24 and advised Mr. Boles that his clearance of “Red” 
Cole was a violation of the Act. The letter was signed by John 
F. Clendenin, Area Supervisor, Packers and Stockyards Division. 
Copies were shown as sent to W. L. Cole, and to the Joplin Stock- 
yards (Tr. 55-57; CX 8). 


PROPOSED CONCLUSIONS 


All of the statements above in the Preliminary Statement and 
the Proposed Findings of Fact are considered to be fully supported 


by the whole record, whether or not specific record citations are 
given, and no evidence or other matter has been found in the 


record which would overcome any of them. The record citations 
given are not intended to be exhaustive, there probably being 
others which could have been given in al] instances. 


As the record now stands, only one issue remains in dispute 


by the parties. Complainant and respondent propose similar 


cease and desist orders, but complainant adds a proposal for a 


suspension of registrations, which respondents claim is not author- 
ized. In view of this, lengthy discussion of the pleadings, proceed- 
ings, evidence, intermediate contentions, rulings, findings, etc., is 
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deemed unnecessary, except as they might bear on the question 
of suspension. 


Respondents argue that no suspension can be prescribed here 
because they were not given, as is required as a prerequisite for 
suspension by 5 U.S.C. 558(c), “(1) notice by the agency in writ- 
ing of the facts or conduct which may warrant the action; and 
(2) opportunity to demonstrate or achieve compliance with all 
lawful requirements.” It might well be concluded that Complain- 
ant’s Exhibit 3 through 8, letters “in writing’’ described above in 
Findings 13 through 18, met this requirement. Such letters, or a 
copy of one of them, surely brought the requirements as to ship- 
pers’ proceeds and country transactions to the attention of one or 
all of the respondent partners. If they had given any consideration 
at all to the letters, they would have been put on notice that they 
were not complying with legal requirements, and would have been 
given the opportunity to get into compliance before the complaint 


herein was issued, or even before the start of the investigation 
which led to the complaint. 


But whether the letters constituted compliance with the 


requirement is immaterial here. As correctly quoted on page 8 of 
respondents’ brief, such requirement is preceded by the words 
“Except in cases of willfulness. .. .” That is, the notice and op- 
portunity to get into compliance are not prerequisites where the 


violations were willful. 


In this connection, prohibited action is willful if done inten- 
tionally or with careless disregard of statutory requirements, 
irrespective of evil motive or reliance on erroneous advice. In re 


Benedict K. Goodman, 18 A.D. 1121 (1959); affirmed, Goodman 
v. Benson, 286 F. 2d 896, 20 A.D. 159 (C.A. 7, 1961). If there 
could be any possible doubt that the letters show that respondents’ 
violations met this test of willfulness, the record testimony of 
oral discussions between government witnesses and respondents 
would remove it. As to one instance of this, the following is 
quoted from the testimony of John F. Clendenin, Area Supervisor 
of the Packers and Stockyards Administration (Tr. 402): 


“On about October 15, 1965, Mr. Copeland and I visited with 
Mr. Boles at the Joplin Stockyards and so advised him at that 
time that his intended operations of clearing and financing 
Mr. Cole would be a violation of the Act. -- 


. Again, on or about May 24, 1966, I advised Mr. Boles at that 
time at the Joplin Stockyards that what he was doing was 
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a violation of the Act. At that time he told me he did not 
feel what he was doing was in violation of the Act and in- 
dicated he was going to continue clearing the operations of 
Mr. Cole. It was at that time that I decided we had no alter- 


native but to make the investigation. Mr. Sercer, Mr. Cope- 
land, and Mr. Puterbaugh were later assigned to make that 


investigation.” 


It is concluded that, as matters of law, respondents’ violations 
were willful, and that both a suspension and a cease and desist 
order are authorized. 


On the merits, complainant’s statements in its brief show the 
importance of maintaining the integrity of shippers’ proceeds as 
trust funds. Respondents’ handling of these trust funds con- 
tributed to a belief by shippers that custom required them to pay 
for a selling service which they did not receive, and enabled 


respondents to extend credit to some purchasers and to allow one 
dealer to use respondents’ stockyard services, and funds in their 
custody belonging to shippers, at no cost to himself. As it appears 


that respondents knew that this dealer had been in financial 


trouble (Tr. 379, 402), but refused to accept the many warnings 
of complainant’s employees that they were violating the law, and 
persisted in their violations, complainant’s reasons for a suspen- 
sion appear at least to justify the one requested. Accordingly, 


the order proposed by complainant is adopted. 


(No. 12,004) 


HARLAND J. TAYLOR v. LEO HAYDEN, DAVID TRUSS, and SIDNEY 
LIVESTOCK SALES PAVILION, INC. P&S Docket No. 3900. De- 
cided September 30, 1968. 


Commissions—Wrongful deduction—Recovery of—Incidental damages 


Where respondent-buyer wrongfully deducted commissions for its agent from 
payment due complainant-seller, latter entitled to recover amount de- 
ducted plus incidental expenses consisting of bank interest charge re- 
sulting from buyer’s “stop payment” order on original check, telephone 
expenses and cashier’s check fee. Complaint dismissed as to respondent- 
buyer’s president and as to its agent. 


Complainant pro se. 
C. T. ‘Tad’ Sanders, Kansas City, Mo., for respondents. 
Michael T. Murphy, Presiding Officer. 
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Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the “Act.” In a formal complaint filed on June 2, 
1967, complainant seeks reparation in the amount of $986.80, al- 
leging, inter alia, that on May 9, 1967 complainant sold 283 head 
of feeder cattle to respondent David Truss who was represent- 
ing the Sidney Livestock Sales Pavilion, Inc.; that said sale was 
on the condition that the purchaser would pay any and all com- 
missions due respondent Leo Hayden; and that respondent David 
Truss deducted the $355.00 commission from the agreed pur- 
chase price, to which complainant is entitled, plus $5.00 deducted 
for the cost of the cashier’s check used in payment to complain- 
ant. Complainant also seeks expenses for telephone calls, mileage, 
interest and time lost from work in settling this claim, for a 
total of $986.80. 


Copies of the complaint and the Investigation Report, prepared 
by the Packers and Stockyards Administration of this Depart- 
ment, and filed in this proceeding pursuant to the Rules of Prac- 
tice (9 CFR § 202.40), were served upon respondent Truss on 
July 28, 1967, upon respondent Sidney Livestock on July 27, 
1967, and upon respondent Hayden on July 29, 1967. A copy of 
the Investigation Report was served upon the complainant on 
July 28, 1967. 


On August 14, 1967, the Packers and Stockyards Administra- 
tion received a joint Motion and Answer from all of the re- 
spondents. The Motion requested a dismissal of the complaint 
for lack of jurisdiction, a dismissal as to David Truss, an in- 
dividual, for lack of jurisdiction, and a dismissal of the complaint 
for failure to state a cause of action. The motions. were denied 
by ruling of the Presiding Officer on September 28, 1967. Re- 
spondents’ Answer denied that any of the respondents owed any 
amount to the complainant. The Answer also contained a request 
for a formal hearing. 


An oral hearing was held at Sidney, Nebraska, on November 
30, 1967. Michael T. Murphy, Office of the General Counsel, 
United States Department of Agriculture, was Presiding Officer. 
The complainant appeared “pro se” and the respondents were 
represented by C. T. “Tad” Sanders, Attorney at Law, Kansas 




















TAYLOR v. HAYDEN et al. 1113 
Cite as 27 A.D. 1111 


City, Missouri. Four witnesses testified at the hearing and no 
exhibits were received into evidence. The respondents filed pro- 
posed Findings of Fact, Conclusions and Order. 


FINDINGS OF FACT 


1. Complainant, Harland J. Taylor, is an individual who resides 
at Ruleton, Kansas, where he is engaged in the cattle feeding 
business. 


2. Respondent Leo Hayden is an individual residing at Good- 
land, Kansas, where he is engaged in the business of buying and 
selling livestock in commerce for his own account and for the 
account of others. He is registered as a dealer under the Act. 


8. Respondent David Truss is an individual residing at Sidney, 
Nebraska, who is President of the Sidney Livestock Sales 
Pavilion, Inc. and a registered dealer under the Act. 


4. Respondent Sidney Livestock Sales Pavilion, Inc., Sidney, 
Nebraska, was at all times material herein engaged in the busi- 
ness of a dealer and market agency, registered under the Act to 
buy and sell livestock in commerce for its own account and on a 


commission basis at the Sidney Livestock Sales Pavilion, Sidney, 
Nebraska, a posted stockyard under the Act. This respondent 
owns and operates the stockyard. 


5. During the first week of May, 1967, Hayden, at Taylor’s 
request, looked at cattle in Taylor’s feed lot and gave an esti- 
mate as to their weight. Based upon that estimate, Taylor in- 
dicated that the cattle were for sale. 


6. Thereafter, Leo Hayden sent or brought several buyers to 
look at Taylor’s cattle. On May 10, 1967, Sidney Livestock Sales 
Pavilion, Inc. agreed to purchase from 280 to 285 head of cattle 
from Taylor at an agreed price of $25.00 per hundred weight. 
At the direction of David Truss, the sales contract was prepared 
by Leo Hayden, who signed the instrument on behalf of Sidney 
Livestock Sales Pavilion, Inc. as buyer. Harland J. Taylor signed 
for himself as seller. The purchase price totaled $25,916.25, for 
283 head of cattle, and complainant received $2,850.00 from 
Hayden as a down payment. The parties contemplated at the 
time of this transaction that these cattle would be delivered to 
Nebraska, and they were so delivered to Nebraska by respondent 
Sidney Livestock Sales Pavilion, Inc. 
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7. Respondent David Truss, as President of Sidney Livestock 
Sales Pavilion, Inc., executed and delivered a check, numbered 
2311, in the amount of $23,066.25 to Harland Taylor on May 15, 
1967, as the final payment for the cattle received, pursuant to 
the sales contract. However, respondent David Truss stopped pay- 
ment of this check because of a dispute with Harland Taylor con- 
cerning payment of commissions to Leo Hayden. 


8. On May 20, 1967, David Truss prepared and executed two 
checks drawn on the account of Sidney Livestock Sales Pavilion, 
Ince. A check, numbered 2327, was issued to Harland Taylor in 
the amount of $22,711.25 and a check, number 2330, was issued 
to Leo Hayden in the amount of $355.00. The check issued to 
Leo Hayden represented the disputed sales commission and this 
amount represented the difference between the “Stopped Pay- 
ment” check dated May 15, 1967 and the check received by Har- 
land Taylor on May 20, 1967. 


9. After payment was stopped on check No. 2311 and before 
Harland Taylor received payment on check No. 2330, he spent 
$29.30 on telephone calls and drove 430 miles to locate the cattle 
which had not been paid for. His bank charged him $89.70 inter- 
est for the fourteen days from the time of the deposit of check 
No. 2311 to the time of his deposit of a cashier’s check in the 
amount of $22,706.50. 


10. David Truss, while acting as President of Sidney Live- 
stock Sales Pavilion, Inc., stopped payment on check No. 2311 
for the purpose of deducting Leo Hayden’s commission from 
Harland Taylor’s sales proceeds. 


11. Leo Hayden never discussed his commission with Harland 
Taylor but he was assured of a $1.25 per head by David Truss. 


12. The complaint was filed within 90 days of the accrual of 
the cause of action. 


CONCLUSIONS 


Complainant filed a timely complaint concerning the initial 
non-payment of, and subsequent deduction of the sales commis- 
sion from, the purchase price of the 283 head of cattle bought by 
David Truss, acting in behalf of the Sidney Livestock Sales 
Pavilion, Inc. A failure to pay the full amount of the purchase 
price in connection with a purchase of livestock in commerce 
constitutes an unjust practice in violation of the Act on the 
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basis of which reparation may be awarded. Russell v. Mitchell, 
25 A.D. 519 (1966). 


The issues in this case concern the right of the buyer to with- 
hold commissions from the seller’s payment, and the dispute as 
to which of the parties owed the commission to Leo Hayden. 
Since the buyer and seller had no such agreement, concerning a 
deduction, it is clear that the buyer could not volunteer as a col- 
lection agent for Leo Hayden. Moreover, it is apparent that the 
commission was owing from the buyer in the instant case. Based 
upon Hayden’s testimony that he discussed his commission only 
with the buyer, David Truss, that he went to David Truss about 
receipt of his commission, and that he was directed to prepare 
and sign the sales contract on behalf of the buyer, it is concluded 
that the complainant did not owe Leo Hayden a commission. This 
conclusion is further supported by David Truss’ testimony that 
Hayden made a down payment to Harland J. Taylor out of his 
own funds on behalf of the buyer, that Hayden checked the 
weights on behalf of the buyer, and that he, David Truss, as- 
sured Hayden that he would receive a commission. Hayden, al- 
though initially contacted by complainant, acted as the buyer’s 
agent throughout this transaction. Moreover, the record indicates 


that in the area involved, it is customary for the buyer to pay 
the commission on such a transaction as here in issue. 


Complainant is entitled to recover the money deducted from 
his sales proceeds and his incidental expenses which are a direct 
result of the breach of contract. Kansas Uniform Commercial 
Code, Sections 84-2-703, 84-2-708, 84-2-710; B. C. Quattlebaum v. 
Elmer Schutt, et al., 27 A.D. 242 (1968). Such incidental ex- 
penses which are in evidence include the bank interest charge of 
$89.70, the telephone calls of $29.30 and the cashier’s check fee 
of $5.00. 


Since David Truss was acting as an officer and agent of the 
corporation, and not as an individual dealer, he is not personally 
liable. Neither is there any evidence of a violation on the part of 
Hayden. Accordingly, the complaint should be dismissed as to 
these individual respondents. 


ORDER 


Within 30 days from the date of this order, respondent, Sidney 
Livestock Sales Pavilion, Inc., shall pay to complainant as re- 
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paration the sum of $479.00 with interest thereon at the rate of 
6% per annum from June 1, 1967. 


The complaint as to respondents Leo Hayden and David Truss 


is hereby dismissed. Copies hereof shall be served upon the 
parties. 


(No. 12,005) 


GEORGE FAY BATCHELDER v. JOHN C. BELL, CIRCLE K LIVESTOCK 
Co., INC. and JACK KENNEDY. P&S Docket No. 3944. De- 
cided September 30, 1968. 


Failure to pay—Agency relationship not established 


Where complainant failed to establish agency relationship between respond- 
ent corporation and respondent Bell who allegedly represented himself 
as agent for the corporation in the purchase of horses from complainant, 
complaint dismissed as to respondent corporation and its president and 
reparation awarded against respondent Bell, who defaulted in the filing 
of an answer. 

Frank E. Henderson, Rapid City, South Dakota, for complainant. 

John A. Leary, Hudson Falls, N.Y., for respondents Circle K Livestock 
Co., Inc. and Jack Kennedy. 
James A. O’Donnell, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the Act. In a complaint filed on January 30, 1967, 
complainant seeks reparation in the amount of $3,225.00, alleg- 
ing that respondent Bell, acting as an agent, purchased 48 horses 
for the account of respondent Circle K Livestock Co., Inc., owned 
and managed by respondent Jack Kennedy, and that the check in 
payment for such purpose, drawn by respondent Bell, was not 
honored by the bank on which it was drawn. 


A copy of the complaint and a copy of the investigation re- 
port, prepared by the Packers and Stockyards Administration 
and filed in this proceeding pursuant to the rules of practice 
(9 CFR 202.40) were served upon respondent Circle K Livestock 
Co., Inc., on June 22, 1967, upon respondent Kennedy on June 
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80, 1967, and upon respondent Bell on August 8, 1967. A copy 
of the investigation report was served upon complainant’s .at- 
torney on June 24, 1967. 


Respondent Bell failed to file an answer, although at the time 
of service of the complaint he was notified in writing that under 
the rules of practice (9 CFR 202.41(c)) a failure to answer is 
deemed an admission of the facts alleged in the complaint. Ac- 
cordingly, the issuance of an order against respondent Bell is 
appropriate pursuant to section 202.41(d) of the rules of prac- 
tice (9 CFR 202.41 (d)). 


On July 13, 1967, respondent Circle K Livestock Co., Inc., filed 
an answer in which it is alleged, inter alia, that it has never en- 
gaged, directly or indirectly, in any business transaction with 
complainant, that it has never purchased any horses from com- 
plainant, and that it has never authorized anyone to purchase 
any horses on its behalf or for its account from complainant. 
Continuing, this respondent alleged that it has never employed 
respondent Bell, has never authorized Bell to make any purchases 
or engage in any other business transaction in its behalf, and has 
never authorized Bell to use this respondent’s name in purchas- 
ing horses from complainant, or from any other person, firm or 
corporation. Oral hearing was requested by this respondent. 


On the same day, July 13, 1967, respondent Kennedy filed an 
answer in which he alleged, inter alia, that he is not a proper 
party to this proceeding by reason of the fact that he does not 
engage in the business of buying and selling horses on his own 
behalf, and does not buy or sell horses for others, except in his 
capacity as president of respondent Circle K Livestock Co., Inc. 
This respondent also requested oral hearing. 


Oral hearing was held at Albany, New York, on June 28, 1968. 
Although all of the parties were served with copies of the notice 
of hearing, the only witness to appear and testify was respondent 
Jack Kennedy. 


FINDINGS OF FACT 


1. Complainant, George Fay Batchelder, is an individual re- 
siding at Rapid City, South Dakota. 


2. Respondent John Bell, Hudson Falls, New York, is an in- 
dividual who at all times material herein engaged in the business 
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of a dealer, buying and selling livestock in commerce for his own 
account. 


8. Respondent Circle K Livestock Co., Inc., Hudson Falls, New 
York, is a corporation, and at all times material herein was en- 
gaged in the business of a market agency and dealer, buying and 
selling livestock on a commission basis and for its own account. 
Respondent Jack Kennedy is the President of the corporation. 


4. Sometime in the latter part of October, 1966, respondent 
Bell telephoned complainant and ordered a semitrailer of brood 
mares, representing himself as agent for Circle K. On October 27 
and 28, 1966, Mr. Bell received delivery from complainant of 48 
head of horses, giving complainant a personal check in the 
amount of $3,225.00. This check was protested by the payor bank 
on November 3, 1966 and returned dishonored on or about No- 
vember 14, 1966, because of “insufficient funds.” Both of these 
parties contemplated at the time of this transaction that these 
horses were to be shipped by respondent Bell from South Dakota 
to New York, and they were so shipped immediately after said 
transaction. On or about December 16, 1966, Bell tendered a 
draft to complainant in the amount of $1,000.00, which tender 
has not been accepted by complainant and the draft has accord- 
ingly not been presented for payment. 


5. The complaint was filed within 90 days of the accrual of the 
cause of action. 


CONCLUSIONS 


Kennedy’s testimony corroborated the averments of his answer 
as well as those contained in the answer filed by Circle K Live- 
stock Co., Inc. The witness emphatically denied that he had ever 
employed Bell or authorized him to act on behalf of respondent 
corporation. Kennedy also testified that he buys his own horses 
and that Bell had never acted for him as an employee or agent. 
According to Kennedy, he never purchased any horses from com- 
plainant and at no time did he ever directly or indirectly engage 
in any transaction with complainant. Finally, the witness testified 
that at the present time Bell owes him about $1,500 arising out 
of the transaction in question and a couple of others. 


The decisive issue before us in determining the possible liabil- 
ity of Kennedy and the respondent corporation is one of agency. 
In his complaint, Batchelder relies upon the statement of Bell 
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that respondent Circle K Livestock Co., Inc., acting through Bell 
as its agent, purchased the horses in question. Kennedy denies 
any such agency existed, either actual or apparent. 


The evidence to establish agency in this case is wholly insuffi- 
cient. There is nothing of record to indicate that the present 
transaction was but an isolated instance of Bell buying horses 
from complainant and, in so doing, claiming to act as agent of 
respondent corporation. Neither complainant nor Bell offered any 
proof which would tend to establish some history of prior deal- 
ings between the various parties. Absent such proof, complainant 
had no reason to believe that Bell had authority to purchase the 
horses for the account of respondent corporation, especially so, 
since payment for the horses was in the form of Bell’s personal 
check for $3,225 which was subsequently dishonored by the bank 
on which it was drawn. 


Apart from Bell’s claim that he bought the horses for the 
account of respondent corporation, we find no evidence whatever 
to support the claimed agency relationship. Neither complainant 
nor Bell appeared at the hearing to testify on this material as- 
pect, Kennedy appeared and testified at the hearing and made 
himself available for cross-examination. In substance, Kennedy’s 
testimony was a clear and convincing denial of the claimed 
agency which we accept for concluding that the complaint against 
respondent corporation should be dismissed. We reach a similar 
conclusion as to respondent Kennedy for lack of any evidence to 
establish individual liability on his part. 


Bell’s liability stems from his failure to file an answer which 
is deemed an admission of the facts alleged in the complaint. The 
complaint was timely filed and served upon Bell, and the facts 
alleged therein as to this respondent are hereby adopted as find- 
ings of fact of this order. The failure to pay for livestock pur- 
chased in commerce constitutes a violation of the Act by the 
respondent Bell on the basis of which reparation may be awarded 
with interest. Pack v. Rouse, 24 A.D. 587 (1965). 


ORDER 
It is hereby ordered that the complaint be dismissed as to re- 
spondents Jack Kennedy and Circle K Livestock Co., Inc., and 
that within 30 days from the date hereof respondent John C. 
Bell shall pay complainant the sum of $3,225.00, with interest 
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thereon at the rate of 6% per annum from December 1, 1966, 
until paid. 


Copies hereof shall be served upon the parties. 


ORDERS ISSUED BY THOMAS J. FLAVIN, JUDICIAL OFFICER 
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Modification of contract—Breach of merchantability—Failure to establish 


In contract of purchase and sale where respondent accepted shipment of 
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Comanor & Stein, Philadelphia, Pa., for complainant. 
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George S. Whitten, Presiding Officer. 
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Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion against respondent in the amount of $110 in connection with 
a shipment of carrots in interstate commerce. 


A copy of the formal complaint and of the Department’s report 
of investigation were served upon the respondent, and respondent 
filed an answer thereto. Since the amount involved does not exceed 
$1,500, the shortened procedure provided in the rules of practice 
(7 CFR 47.20) is applicable. Pursuant to such procedure, com- 
plainant filed an opening statement. Respondent did not file an 
answering statement and neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, Thomas J. Holt Co., Ine., is a corporation 
whose address is Pennsylvania Produce Terminal, Oregon Avenue 
and Swanson Street, Philadelphia, Pennsylvania. 


2. Respondent, John E. Rogers, Inc., is a corporation whose 
address is Great Meadows, New Jersey. At the time of the trans- 
action involved herein, respondent was licensed under the act. 


3. On or about June 30, 1967, at complainant’s place of business 
in Philadelphia, Pennsylvania, in contemplation that the com- 
modity would move in interstate commerce, complainant sold to 
respondent through respondent’s agent, Michael Schaffer & Son, 
40 sacks of cello carrots at $2.75 per sack, or $110, and 50 sacks 
of carrots at $2.00 per sack, or $100. 


4. On the same day the carrots were accepted by respondent’s 
agent and transported by said agent to respondent’s place of 
business at Oxford, New Jersey. 


5. Respondent has since paid complainant the full contract 
price of $100 for the 50 sacks of carrots, but has not paid any 
part of the contract price of $110 for the 40 sacks of cello carrots. 


6. The formal complaint was filed on November 8, 1967, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


During the investigation of the informal complaint in this 
matter, respondent claimed that the 40 sacks of cello carrots were 
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in bad condition when they were received June 30, 1967, that it so 
informed complainant by telephone, and that it was told by com- 
plainant to do the best it could or dump them. Respondent main- 
tains that it dumped half of the carrots by paying Harry de 
Lorenzo to haul them away, and that it sold the other half and 
later received word that they were also dumped. Respondent’s 
broker, Allan Schaeffer, who personally purchased the carrots 
from complainant, supported respondent’s contention that respond- 
ent complained to complainant by telephone upon receipt of the 
carrots. 


Complainant denies that respondent complained about the cello 
carrots and denies that respondent was told to do the best it could 
or dump the carrots. Complainant’s evidence shows that respond- 
ent returned the invoices for the two lots of carrots, writing 
thereon that the carrots were not received. Complainant states 
that only after repeated billing over a period of 45 days did 
respondent finally reply that the cello carrots had been dumped. 
From the evidence before us, we conclude that the original con- 
tract was not subsequently modified by agreement of the parties. 


The broker’s memorandum of sale clearly shows that the trans- 
action was one of purchase and sale, and that it was made in 
person at complainant’s place of business. There is no claim or 
proof that there were any express warranties as to quality, grade 
or condition. Under the circumstances, the only warranty ap- 
plicable would be an implied warranty of merchantability. Since 
respondent accepted the carrots, its only recourse is to prove that 
they were not of merchantable quality when accepted. 


Respondent has presented no evidence to show the condition 
of the carrots when they were received. No official inspection 
was obtained and there is nothing to show that respondent in- 
spected the cello carrots at that time. The two papers attached 
to respondent’s answer are insufficient to support respondent’s 
claim that the cello carrots were dumped. One paper purports to 
be a letter from a customer who purchased some carrots from 
respondent. It is dated July 14, 1967, and fails to identify the 
carrots as being from the lot with which we are concerned. The 
other purports. to be a receipt from Harry de Lorenzo for $50.00 
for 20 cubic yards of carrots and garbage, and is dated “July, 
1967.” The relevancy of this receipt is not shown. In addition, 
respondent’s broker, in a letter made a part of the investigation 
report, stated that to the best of his knowledge the “merchandise 
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was in perfect condition.” We conclude that respondent has failed 
to meet its burden of proving that the cello carrots were not of 
merchantable quality when received. 


Respondent’s failure to pay complainant the full contract price 
of $110 for the 40 sacks of cello carrots is a violation of section 
2 of the act, for which reparation should be awarded with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $110, with interest thereon at 
the rate of 6 per cent per annum from August 1, 1967, until paid. 


Copies of this order shall be served upon the parties. 


(No. 12,010) 


JOHNSON & ALLEN v. FERNANDEZ BROTHERS PRODUCE. PACA 
Docket No. 2-770. Decided September 6, 1968. 


Accord and satisfaction—Bona fide dispute—Complaint dismissed 


Where complainant accepted check for payment “in full” where bona fide 
dispute existed in shipment of tomatoes damaged in transit by improper 
refrigeration, accord and satisfaction established and complaint dis- 
missed. 


Complainant and respondent pro se. 
Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion against respondent in the amount of $1,291 in connection 
with a load of tomatoes sold and shipped in interstate commerce. 


A copy of the formal complaint, together with a copy of the 
Department’s report of investigation, was served upon respond- 
ent. A copy of the report of investigation was also served upon 
complainant. Respondent filed an answer to the complaint in 
which it claims to have “paid (complainant) in full.” Respondent 
denies liability for any additional amount. 
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Since the amount involved herein does not exceed $1500, the 
shortened procedure provided in the Rules of Practice (7 CFR 
47.20) is applicable. Pursuant to such procedure, complainant 
filed an opening statement, respondent filed an answering state- 
ment, and complainant filed a statement in reply. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Clarence L. John- 
son and Leroy Howard Allen, doing business as Johnson & Allen, 
whose address is P. O. Box 565, Immokalee, Florida. 


2. Respondent is a partnership composed of Leonidez Fernandez 
and Rodolfo Fernandez, doing business as Fernandez Brothers 
Produce, whose address is 1603 South Zarzamora Street, San 
Antonio, Texas. At the time of the transaction involved herein, 
respondent was not licensed under the Act, but was operating 
subject to license. 


3. On or about May 12, 1967, in the course of interstate com- 
merce and by oral contract, complainant sold to respondent 785 
boxes of tomatoes, of various sizes and at various prices, for a 
total invoice price of $2,076, f.o.b. Florida shipping point. The 
contract was negotiated by W. S. McCown, a salesman for com- 
plainant. 


4. On May 12, 1967, complainant loaded onto a truck operated 
by P. Martinez Truck, San Antonio, Texas, 785 boxes of tomatoes, 


and shipped them from the State of Florida to respondent at San 
Antonio, Texas. 


5. The tomatoes arrived at destination on May 15, 1967, and 
were found to contain considerable decay. A Federal inspection 
was obtained on that date, which showed, in part, as follows: 
“Temperature top 78°, bottom 70°—5% green and breaking— 
10% turning and pink—70% light red and red including 2 to 
37%, average 18% soft—2% to 40%, average 17% Rhizopus 
Rot, Bacterial Soft Rot and Gray Mold Rot, in advanced stages.” 
Respondent telephoned complainant’s salesman and told him re- 
spondent could not use the load of tomatoes, and the salesman 
instructed respondent to call complainant direct. 


6. Respondent telephoned complainant and informed complain- 
ant that respondent “did not want the load of tomatoes.” After 
further conversation between the parties, respondent offered 
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complainant $1 per box for the tomatoes. On May 16, 1967, at 
2:57 p.m., complainant wired respondent as follows: 


“WILL ACCEPT 1.00 PER BOX FOR TOMATOES PEND- 
ING CLAIM AGAINST CARRIER PAUL MARTINEZ 
TRUCK. HOPE YOU WILL FIND BETTER THAN 
THINK” 


7. On May 18, 1967, respondent sent complainant a check in 
the amount of $785, which contained the following written in 
ink on the face of the check: “Lot No. 509 $2,076.00—credit 
$1,291.00—Paid in Full net $785.00.” Complainant accepted and 
cashed the check. 


8. The formal complaint was filed on December 18, 1967, which 
was within 9 months after accrual of the alleged cause of action. 


CONCLUSIONS 


Respondent in its answer has, in substance, pleaded accord 
and satisfaction as a bar to complainant’s action in connection 
with this shipment of tomatoes. The evidence indicates that the 
driver of the truck failed to properly refrigerate the tomatoes in 
transit, and that upon arrival the tomatoes contained as high as 
40%, with an average of 17%, Rhizopus Rot, Bacterial Soft Rot, 
and Gray Mold Rot, in advanced stages. It appears that, follow- 
ing respondent’s complaint to complainant upon discovering the 
arrival condition of the tomatoes, the parties discussed a new 
agreement for disposing of the tomatoes. It is not clear, however, 
precisely what the agreement was. But under the circumstances, 
it need not concern us what agreement was reached between the 
parties, if any. 


It is clear there was a bona fide dispute between the parties. 
The evidence shows that respondent was dissatisfied with the 
tomatoes received by it. Whether its dissatisfaction was justified 
or not is immaterial, so long as its dispute of the amount due was 
made in good faith. Zinno Produce of Pueblo, Inc. v. C. W. Marvin 
Company, 24 A.D. 396. Following their discussion in an effort 
to reach some agreement with respect to the damaged tomatoes, 
respondent sent complainant a check for less than the contract 
price. On the face of the check, written in ink, was the following 
notation: “Lot No. 509 $2,076.00—Credit $1,291.00—Paid in 
Full Net $785.00.” There is no ambiguity in the language of the 
notation appearing on the face of the check. The “credit” for 
$1,291 was the balance of the original contract price over and 
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above the amount of the check tendered. The check was accepted 
and cashed by complainant. Where there is a bona fide dispute 
between the buyer and the seller as to the amount due for pro- 
duce sold, and the buyer sends the seller a check for less than the 
contract price marked “Payment in full,” or other words clearly 
indicating that the check is tendered in full settlement, the ac- 
ceptance of such check constitutes an accord and satisfaction. 
C. H. Reisner v. Boler Fruit & Vegetable Company, 24 A.D. 350. 
See also R. F. Taplett Fruit & Cold Storage Co. v. The Auster 
Company, Inc., 24 A.D. 994. In line with this and other decisions, 
we conclude that complainant’s acceptance of respondent’s check 
amounted to an accord and satisfaction. 



























It follows that the complaint filed herein should be dismissed. 


ORDER 


The complaint is hereby dismissed. 


— 


Copies of this order shall be served upon the parties. 


(No. 12,011) 


MAINE FARMERS EXCHANGE v. VALLEY VIEW FARMS, INC. PACA 
Docket No. 2-805. Decided September 6, 1968. 


Potatoes—Grade and size—Terms of contract—Size of bags—Agreed f.o.b. 
purchase price—Diversion of shipment for resale—Breach of contract 


Where the buyer is deemed to have accepted potatoes due to failure to reject 
timely, which potatoes failed to meet grade requirements, the general 
measure of damages for breach of warranty is the difference between i 
the value of the goods actually delivered at the time and place of de- 
livery and the value the goods would have had at that time if they had_ | 
met the specifications of the contract plus incidental damages resulting 
from the breach. 


Complainant pro se. } 
Walter S. Sage, Fort Fairfield, Maine, for respondent. 


James V. Wright, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
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A timely complaint was filed in which complainant seeks an 
award of reparation in the amount of $692.50 in connection with 
a transaction involving a truckload of potatoes in interstate 
commerce. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon respondent, which filed an answer 
and counterclaim thereto, denying liability to complainant and 
requesting an award of $245.30 against complainant. Complain- 
ant filed a reply to the counterclaim, in substance denying liabil- 
ity to respondent in connection with the matters alleged in the 


counterclaim. 


Since the amount of damages claimed, either in the complaint 
or in the counterclaim, does not exceed $1,500, the shortened pro- 
cedure provided in section 47.20 of the rules of practice (7 CFR 
47.20) is applicable. Pursuant to this procedure, respondent filed 
an answering statement and complainant filed a statement in 
reply. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, Maine Farmers Exchange, is a corporation 
whose address is P. 0. Box 773, Presque Isle, Maine. At the time 
of the transaction involved herein, complainant was licensed 
under the act. 


2. Respondent, Valley View Farms, Inc., is a corporation whose 
address is P. O. Box 427, Fort Fairfield, Maine. At the time of 
the transaction involved herein, respondent was licensed under 
the act. 

3. On March 13, 1967, complainant sold to Naar Foods Co., 
Inc., Brooklyn, New York, 800 50-pound bags of Round White 
potatoes, Maine Processing grade, Size B, at an agreed price of 
85¢ per bag, delivered Brooklyn, or a total contract price of $680. 
The contract was negotiated by a broker, C. H. Robinson Com- 
pany, Inc., which issued its memorandum of sale on the date 


of the sale, March 13, 1967. 


4. On March 18, 1967, in the course of interstate commerce, 
complainant purchased from respondent, for shipment to Naar 
Foods Co., Inc., Brooklyn, New York, 800 50-pound bags of Round 
White potatoes, Maine Processing grade, Size B, at an agreed 
price of 85¢ per bag, f.0.b. Fort Fairfield, Maine, or a total con- 
tract price of $280. 
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5. On March 14, 1967, respondent loaded 40,000 pounds of 


potatoes, packed in 400 100-pound bags, into a truck procured 
by complainant and owned and operated by the Neil E. Michaud 
Truck Brokerage Co. of Presque Isle, Maine. The shipment was 
then billed out of Fort Fairfield, Maine, to complainant’s con- 
signee, Naar Foods Co., Inc., Brooklyn, New York, on the follow- 
ing day, March 15, 1967. 

6. The shipment arrived at contract destination in Brooklyn 
on March 17, where it was immediately examined by Naar Foods, 
Following this examination and on the same day, Naar Foods 


complained to the broker about the bad quality and condition 
of the potatoes, and about the fact that the potatoes were packed 
in 100-pound bags. The broker, also on the same day, relayed 


this complaint by telephone to complainant, informing complain- 


ant at the same time that Naar Foods was rejecting the ship- 
ment. Complainant in turn, and still on the same day, communi- 
cated this information to respondent. 





7. Following the exchange of messages set forth above, the 


subject potatoes were diverted by complainant to the Medomak 
Canning Co., Waldoboro, Maine, for disposition, with the tubers 


arriving there on Sunday, March 19, 1967. The potatoes were 


unloaded into Medomak’s warehouse in Waldoboro, where a Fed- 


eral-State inspection was made of the load at 3:30 p.m. on March 
21, at complainant’s request. The results of that inspection, in 
relevant part, are as follows: 


“Product: Round White potatoes. 


‘ee * 


“Total Defects and Soft Rot: External grade defects range 
from 16% to 30%, average 21%, mostly off varietal char- 


acteristics. Others bruise and foreign matter. No soft rot. 


“Grade: Fails to grade U.S. No. 1... because of excessive 
grade defects. 












“Remarks: Inspection made on U.S. No. 1 as branded, rather 
than Maine Processing Grade as applicant requested .. .” 








8. Subsequent to receipt of the Federal-State inspection re- 
sults, Medomak refused to accept the potatoes for disposition. 
Thereafter, on March 24, the following exchange of telegrams 
took place between the parties: 


Complainant to respondent, 11:21 a.m.: 
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“MUST HAVE YOUR DECISION ON WHAT DO WITH 


TRUCK LOAD FOR QUALITY SIZE B’S NOW WALDO- 
BORO MAINE BY 1 PM TODAY OR THEY GOING TO 
LOAD ON TRUCK AND RETURN TO YOU AT 40 CENTS 
CWT FREIGHT ADVISE QUICK.” 


Complainant to respondent, 4:17 p.m.: 

“UPON NOT RECEIVING DISPOSITION OF LOAD B 
SIZE POTATOES NOW IN QUESTION PRIOR TO 1 PM 
TODAY MUST BRING LOAD BACK TO FORT FAIR- 
FIELD FOR UNLOADING IF TRUCK IS NOT UNLOAD- 


ED PROMPTLY UPON ARRIVAL WE WILL DISPOSE 
OF LOAD FOR YOUR ACCOUNT CHARGING ALL DAM- 


AGES AND FREIGHT COSTS ACCUMULATED THUS 
FAR PERTAINING TO LOAD IN QUESTION.” 


Respondent to complainant: 


“DUE TO LAPSE OF TIME INVOLVED WITHOUT RE- 
JECTION I CONSIDER THIS TRUCKLOAD OF B SIZE 
MAINE PROCESSING GRADE POTATOES SHIPPED 
3/15/67 ACCEPTED AND LOOK FOR FULL PAYMENT 


OF INVOICE WITHIN 10 DAYS.” 


9. On March 25, 1967, the subject potatoes were reloaded onto 
a truck at Waldoboro, Maine, by Medomak Canning Co. and were 


returned to respondent, which sold them to the Colby Coop. Starch 
Co. of Caribou, Maine, for $97.20. 


10. The formal complaint was filed on October 30, 1967, which 
was within 9 months after the cause of action herein accrued. 


CONCLUSIONS 
The initial issue here has to do with the terms of the contract 
made between the parties on March 13, 1967. Specifically, the 
parties are at odds with respect to the size of the bags that were 


to be used in packing the potatoes, as well as the agreed price per 
hundredweight. Complainant alleges that the potatoes were to 


have been packed in 50-pound bags, at an agreed f.o.b. purchase 
price of 35¢ per bag. Respondent, on the other hand, avers in its 
answer that it agreed to sell to complainant 400 hundredweight 
of potatoes, at 80¢ per hundredweight, f.o.b. Fairfield, Maine, and 
that there was no requirement that the potatoes be packed in 50- 
pound bags. Respondent further alleges that it was not even aware 
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of any claim by complainant that the potatoes were to have been 
packed in 50-pound bags until it (respondent) received a copy of 
complainant’s invoice, addressed to the Naar Foods Co., several 
weeks after the date of the transaction. 


Complainant’s evidence, which is not disputed, establishes that 
on March 138, 1967, it entered into a contract with Naar Foods of 
Brooklyn, wherein it (complainant) agreed to ship to Naar Foods 
800 50-pound bags of Round White potatoes, Maine Processing 
grade, Size B. Complainant’s evidence further shows that the pur- 
chase from respondent was for the purpose of fulfilling this con- 
tract, as indicated by the fact that the potatoes were shipped to 
Naar Foods in Brooklyn, New York, directly from loading point 
in Fort Fairfield, Maine. The conclusion thus urged by complain- 
ant is clear: that it would hardly negotiate a contract calling for 


800 50-pound bags of potatoes, and seek to fill it by shipping 400 
100-pound bags of potatoes. 


Complainant, further, offers evidence to rebut respondent’s 
allegation that it was aware of no requirement that the potatoes 
be packed in 50-pound bags. In this connection complainant sub- 
mits the affidavit of H. Wallace Thibeau, the grower-shipper who 
supplied the subject potatoes. In his affidavit Thibeau stated in 
relevant part as follows: 


‘ 


‘. .. In a conversation with Mr. Findlen it was requested 
that we load 800 50+ sacks and after explaining to him that 
we had used 100+ burlap bags on hand and wished to use 


these, he then gave us permission to load them in this man- 
ner.” 


Complainant argues that Thibeau’s statement, to the effect that 
respondent’s Findlen had initially requested that potatoes in 50- 
pound bags be used to make up this load, was in effect an 
acknowledgment by respondent that this was a term of the con- 
tract with complainant, for whom the load was intended. Re- 
spondent’s Findlen disputes this interpretation of Thibeau’s state- 
ment, on the ground that processing grade potatoes were shipped 
in both 50-pound and 100-pound bags; that Thibeau had asked if 
it would be all right to use 100-pound bags; and that he had said 
“veg”, 


In reviewing the record before us, we are of the opinion that 
a preponderance of the evidence supports the position taken by 
complainant in this case, and conclude that the contract required 
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that the potatoes be packed in new 50-pound bags. We further 
conclude that the evidence supports a finding that the agreed 
contract price was 35¢ per 50-pound bag, f.o.b. loading point, 
Fort Fairfield, Maine. 


On the basis of the evidence before us, it is clear that Naar 
Foods rejected the shipment to complainant on March 17, the 
date the potatoes arrived at contract destination. It is equally 
clear that complainant, subsequent to this rejection, engaged in 
several communications with respondent and the broker, at the 
end of which the shipment was diverted by complainant to Waldo- 
boro, Maine, where it arrived on March 19, 1967. Complainant 
contends, however, that in the course of the conversations of 
March 17, and prior to the diversion of the load to Waldoboro, 
it rejected the shipment to respondent. This is denied by re- 
spondent, which avers that the first “formal” rejection by com- 
plainant was contained in its telegram sent to respondent at 4:17 
p.m. on March 24. 


In United Packing Co. v. Connecticut Celery Co., 16 A.D. 810 
(1957), we said that “a notice of rejection must be in clear and 
unmistakable terms. Mere complaint regarding the shipment can- 
not be regarded as a notice of rejection.” Accord, John C. Lester 
Company v. Victory Distributing Company, Inc. and/or Steel City 
Fruit Company, Inc., 11 A.D. 376 (1952). We, like respondent, 
can find no such “clear notice” being given by complainant prior 
to its telegrams of March 24, which were sent some seven days 
after notice was received by complainant of the arrival of the 
shipment at contract destination in Brooklyn on March 17, and 
Naar Foods’ complaint and subsequent rejection of the shipment. 
Under the regulations, 7 CFR 46.2(cc), (dd), such rejection is 
not timely and complainant is therefore deemed to have accepted 
the potatoes. 


Having accepted the potatoes, complainant is liable to respond- 
ent for the total agreed f.o.b. purchase price thereof, $280, less 
the net proceeds received on resale by respondent, $74.70,! and 
less the damages sustained by complainant as the result of any 
breach of contract by respondent. The burden of proving both 
breach and damages, by a preponderance of the evidence, rests 


1. While respondent’s accounting shows net proceeds of $97.20 from the resale of the 
Potatoes to the Starch Company, the proceeds are reduced by the sum of $22.50, which was 
paid by respondent to have the potatoes unloaded in Fort Fairfield on their arrival from 
Waldoboro, Maine. 
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upon complainant. O’Donnell Fruit Company of Pittsburgh vy. 
Mathew Mercurio, 18 A.D. 1173 (1959). 


We have already concluded that respondent, in its contract with 
complainant, was required to ship 40,000 pounds of potatoes to 
Naar Foods, packed in 800 50-pound bags. It is undisputed that 
40,000 pounds of potatoes were shipped to Naar Foods, packed 
in 400 100-pound bags. Accordingly, it is clear that the contract 
was breached in this respect by respondent. However, since it 
appears that the potatoes were intended for processing, respond- 
ent in its answer raises the issue of the materiality of the breach. 


We do not consider it necessary to decide this issue, since re- 
spondent appears also to have breached the contract with respect 
to grade. In this connection both parties agree that their contract 
required that the potatoes bought and sold be Maine Processing 
grade. The results of the Federal-State inspection made of the 
subject potatoes at Waldoboro, Maine, on May 21 conclusively 
prove, in conjunction with Exhibit No. 1 to the Department’s re- 
port of investigation, that the potatoes did not meet this require- 
ment at any time, in breach of warranty. 


The general measure of damages for breach of warranty, where 
the receiver has accepted the goods, is the difference between 
the value of the goods actually delivered at the time and place of 
delivery to the buyer, and the value the goods would have had at 
that time if they had met the specifications of the contract. Peru 
Orchards Company, Inc. v. Economy Produce Company, 23 A.D. 
325 (1964). Complainant is also entitled to recover incidental 
damages resulting from respondent’s breach. Cf. Leo Young, Inc. 
v. Good Deal Supermarkets, Inc., 25 A.D. 533 (1966). See, also, 
section 2-714, Uniform Commercial Code. With respect to the 
value the shipment would have had if it had met contract require- 
ments, there being no other evidence available, we will accept as 
indicative of such value the f.o.b. contract price of $280, plus 
freight to destination, $340, or a total of $620. M. Botner & Son, 
Inc. v. Central Produce Co., Inc., 238 A.D. 1549 (1964). It has 
been held that the actual market value of goods delivered may 
be evidenced by the resale price, when such goods are resold by 
the buyer in a prompt and reasonable manner. Kirby & Little 
Packing Co. v. United Fruit & Produce Co., 16 A.D. 1066 (1957). 
Complainant states that it was offered one dollar per hundred- 
weight, delivered New York, with the offer apparently being made 
on March 17, the day the load was rejected. Complainant further 
states, however, that the offer was rejected. 
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Despite the fact that this offer was rejected, we are inclined, 
in the absence of other evidence of the value of the shipment in 
New York, and in view of the fact that further efforts at dis- 
position did not indicate that the potatoes were worth a greater 
sum, to accept the tender of one dollar per hundredweight, or 
$400 for the load, as indicative of the value of the shipment. Sub- 
tracting this sum, $400, from the value of potatoes meeting con- 
tract requirements, $620, leaves a balance of $220, which sum 
represents a part of complainant’s damages stemming from re- 
spondent’s breach. Complainant is also entitled to recover as in- 
cidental damages resulting from the breach, freight charges— 
which it paid—in the sum of $160 resulting from the diversion 
by complainant of the load from New York to Waldoboro, Maine. 
In view of the circumstances of the case, we cannot say that the 
diversion was unwarranted, and conclude that the freight charges 
of $160 should thus be added to the damages already found to 
have resulted from respondent’s breach, $220, bringing the total 
of complainant’s damages to $380. To this total should be added 
the amount received and retained by respondent upon resale of 
the potatoes, and for which complainant is to be credited, $74.70, 
making a grand total due complainant from respondent of $454.70, 
or $174.70 more than the total f.o.b. contract price owed respond- 
ent by complainant. 


Respondent’s failure to ship potatoes meeting the requirements 
of its contract with complainant is in breach of contract, in viola- 
tion of section 2 of the act. Complainant’s damages resulting 
from respondent’s breach amount to $174.70. Reparation in this 
sum should be awarded to complainant against respondent, with 
interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $174.70, with interest thereon 
at the rate of 6 percent per annum from April 1, 1967, until 
paid. 


Copies of this order shall be served upon the parties. 
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(No. 12,012) 


WILLIAM N. FEINSTEIN Co., INC. v. VIDEFREEZE CORPORATION. 
PACA Docket No. 2-270. Decided September 6, 1968. 


Refrigerated stowage—Delay in transit—Partial condemnation of shipment 
—Sale of salvaged goods—Reimbursement of freight charges—F.a.s. New 
York same as f.a.s. steamer—Suitable shipping condition—Transit risk 


In f.a.s. steamer transaction, where improper refrigeration as well as delay 
occurred in transit, the warranty of suitable shipping condition does not 
apply and it is concluded that complainant shipped produce meeting con- 
tract requirements; that the produce was properly loaded by complainant 
at shipping point; and that respondent is liable to complainant for the 
unpaid balance of the purchase price. 


Bernstein, Weiss, Parter, Coplan & Weinstein, New York, N.Y., for com- 
plainant. 
Birch, Maduro, DeJongh & Farrelly, St. Thomas, Virgin Islands, for 
respondent. 
Luis D. Miranda, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). A timely complaint was filed in which complainant re- 
quests an award of reparation against the respondent in the sum 
of $2,415.75, which is alleged to be the unpaid balance due com- 
plainant on the purchase price of a shipment of mixed fruits and 
vegetables sold and delivered to the respondent in December, 
1964. 


Copies of the formal complaint and the Department’s report 
of investigation were served upon respondent. A. copy of the re- 
port of investigation was served upon complainant. Thereafter 
the respondent filed its answer, denying liability. The respondent 
requested an oral hearing. 


An oral hearing was held at Charlotte Amalie, St. Thomas, 
Virgin Islands, on August 1, 1967, at which complainant and 
respondent were represented by counsel. Four witnesses testified 
at the hearing for the respondent. Deposition testimony of three 
officers of the complainant was received in evidence, together 
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with the exhibits attached thereto. Both complainant and re- 
spondent filed briefs. 


FINDINGS OF FACT 


1. Complainant, William N. Feinstein Co., Inc., is a corpora- 
tion whose post office address is 81 Warren Street, New York 
City, New York. 


2. Respondent, Videfreeze Corporation, is a corporation whose 
post office address is Box 2427, Hardwood Building, St. Thomas, 
Virgin Islands. At the time of the transaction involved herein, 
respondent was not licensed under the Act but was operating 
subject to license. 


3. On December 29, 1964, in the course of interstate and for- 
eign commerce, the respondent purchased from the complainant, 
f.a.s. New York, the following perishable agricultural commodi- 
ties at the agreed f.a.s. price hereinafter set forth, said commodi- 
ties to be shipped to the Virgin Islands: 


100 ctns Baking Potatoes (Size 100) 5.75 $ 575.00 
75 ctns Tomatoes (40 lb. net) 5.25 393.75 
100 ctns Lettuce 3.85 385.00 
30 bask. Cucumbers 8.25 97.00 
40 bask. Peppers 3.90 156.00 
25 bags Cello carrots 4.15 103.75 
25 crates Celery (3 dzn) 4.65 116.25 
25 ctns Oranges (100) 4.50 112.50 
25 ctns Grapefruit (36) 4.00 100.00 
30 ctns Lemons (195) 5.50 165.00 

Total $2,204.25 


4. By the beginning of December 1964, Sol Spiller, President 
of respondent, Videfreeze Corporation, had worked out with Sea 
Land Service, Inc. (hereinafter referred to as Sea Land) the 
routing for shipments from New York to the Virgin Islands for 
a line of fruits and vegetables which he required for his business 
in St. Thomas. The arrangement provided that the merchandise 
purchased was to be transported via Sea Land to San Juan, 
Puerto Rico, and there to be transshipped to the Virgin Islands. 
Freight charges were required by the carrier to be prepaid and 
it was agreed that the complainant would pay such charges, in- 
clude them in its invoice, and be reimbursed by the respondent. 


5. On December 29, 1964 the complainant delivered to Sea 
Land for shipment to respondent, aboard the SS Raphael Sem- 
mes, Trailer No. 24-122 containing the kind, quality, grade and 
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size of commodities called for in the contract of sale and in the 
manner agreed upon. The shipment included two lots of eggs, 
which are not involved in this proceeding. The carrier was in- 
structed to maintain a temperature of 40 degrees Fahrenheit. 
The loading of the trailer in which the commodities were ship- 
ped to the respondent was supervised by Mr. Bernard Fatell, 
President of the complainant corporation. 


6. Shipment of Trailer 24-122 was routed by Jacksonville, 
Florida to San Juan, Puerto Rico, where it was transshipped 
via Bryn Mawr Lines, Inc. (Green Flag Lines) to the respondent 
at St. Thomas, Virgin Islands. Due to a breakdown of Bryn 


Mawr’s SS Explorer, the ship had to go back to San Juan and 
there was an additional delay in transit of the commodities here- 
in involved. 


7. Trailer 24-122 arrived at St. Thomas, Virgin Islands at 
4:00 p.m. on January 12, 1965, and was inspected the following 
day by Mr. Pedrito Francois, Director of Environmental Sani- 
tation, Virgin Islands Department of Health. His report reads, 
in pertinent part, as follows: 


“At 9:50 a.m. on January 13, 1965 an inspection was made 
of a Sea Land trailer containing fresh fruits and vegetables 
at the Videfreeze plant, 171 Altona. One case selected at 
random, was examined of each of the following commodities: 


Grapefruit cool the touch, slightly soft, majority in apparently good 
condition 

Oranges approx. % case soft or decomposed 

Celery ‘a majority of stalks slimy and decomposing 

Carrots 5 ; tips beginning to decompose 

Peppers > ” some with soft spots 

Cucumbers ae ee majority with soft spots 

Lettuce r outer leaves slimy, interiors sound 

Tomatoes ; F majority greenish, some beginning to turn 

color, one or two with soft spots 

apparently in good condition 


” 


” ” 


Lemons 


The shipper’s invoice indicated there was a total of Grape- 
fruit 25 cases; Oranges 25 cases; Celery 25 cases; Carrots 
25 cases; Peppers 40 cases; Cucumbers 30 cases; Lettuce 
100 cases; Tomatoes 75 cases. The refrigerated trailer was 
shipped from the mainland on December 29, 1964 and ar- 
rived in St. Thomas the afternoon of January 12, 1965. 


From the condition of the fruits and vegetables examined 
particularly the lettuce, celery and oranges, it is my opinion 
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that the temperatures within the trailer must have risen 
above 45 to 50 degrees for a considerable period of time dur- 
ing transit.” 


As a result of this examination, Mr. Francois ordered condemna- 
tion of a substantial amount of the shipment. Only the lemons 
and the potatoes could be salvaged. 


8. On January 12, 1965, date of arrival of the trailer at St. 
Thomas, and prior to Francois’ inspection on the 13th of January, 
pulp temperatures ranging from 58 to 70 degrees were noted 
by Videfreeze representative, Sol Spiller, Sea Land representa- 
tive, Ed Emerick, and Bryn Mawr (Green Flag Lines) repre- 
sentative, Z. Amaro. 


9. The respondent has failed and refused to pay the agreed 
purchase price of $2204.25 for the commodities herein involved, 
except for the sum of $740.00 obtained from the sale of the 
potatoes and lemons. It has also failed and refused to pay com- 
plainant the freight charges of $926.00 relative to the shipment 
herein involved. Complainant has not paid the freight charges 
on the shipment, although it is liable for payment. 


10. The informal complaint was filed on September 8, 1965, 
which was within 9 months after the cause of action herein 
accrued. 


CONCLUSIONS 


The material facts in this case are undisputed. The record 
reveals that in December, 1964, complainant and respondent 
entered into a contract for a shipment of produce which was to 
be shipped from New York to St. Thomas in refrigerated stow- 
age. The terms of the sale were “F.A.S. New York” with the 
added proviso that the respondent would reimburse complainant 
for the freight charges. 


The goods were loaded into a refrigerated van belonging to 
Sea Land Service, Inc. on December 29, 1964, by the complain- 
ant. The testimony by deposition of Mr. Bernard Fatell and Mr. 
Sidney Heyman, officers of the complainant corporation, con- 
firms that the produce was in good condition, and graded, at the 
time, U. S. #1. Both men not only examined the goods during 
loading, but also supervised the storage in the van. Good venti- 
lation and storage were provided as is confirmed not only by 
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their sworn testimony, but also by the testimony of Spiller’s 
own cargo inspector at destination, Ed Emerick. 


Although the parties contemplated an eight day voyage with 
transshipment at San Juan to Green Flag Lines (Bryn Mawr 
Lines, Inc.), the shipment was in transit for fourteen days. The 
van arrived at St. Thomas on January 12, 1965, at which time 
the goods were found to be in a deteriorated condition. Pulp 
temperatures ranging from 58 to 70 degrees were found upon 
inspection of the goods by Videfreeze representative, Sol Spiller, 
Sea Land representative, Ed Emerick, Bryn Mawr (Green Flag 
Lines) representative, Z. Armaro, and the Inspector from the 
Health Department of the Virgin Islands, Mr. Pedrito Francois. 


Subsequently, some salvage was obtained, but the greater por- 
tion of the shipment was condemned as being unfit for human 


consumption. 


The testimony by deposition of complainant’s witnesses, as well 
as the initial bill of lading issued by Sea Land, showed that the 
requested carrying temperature for the van was 40 degrees 
Fahrenheit. Such was a proper carrying temperature as was 


conceded by Mr. Sol Spiller, President of respondent corporation, 


in his testimony. 

As stated above, there is no dispute that there was substantial 
delay in transit as well as improper refrigeration. Pulp temper- 
atures of the goods themselves, which went up to as high as 70 
degrees, clearly establish that the requested 40 degrees carrying 


temperature was not maintained. Moreover, it is an admitted 
fact that Bryn Mawr (Green Flag Lines) contributed substan- 
tially to the delayed arrival of the goods. When the van was 


transshipped at San Juan to the Green Flag Lines’ vessel, the 


van should have reached St. Thomas within a day. However, 


the Green Flag Lines’ vessel, the SS Explorer, developed engine 
trouble at sea and had to return to San Juan. Thereafter, the 
van was transshipped to another vessel causing. an additional 


three days’ delay. 
The “f.a.s. New York” term of the contract has the same mean- 


ing as “f.a.s. steamer,” as defined in subsection 46.43(0) of the 
Regulations under the Perishable Agricultural Commodities Act 


(7 CFR 46.43(0)). This subsection reads as follows: 


“(o) ‘F.a.s. steamer’ means that the produce is to be de 
livered free alongside the steamer, in suitable shipping con- 
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dition (see definition of ‘suitable shipping condition,’ para- 
graphs (j) and (k) of this section), in accordance with the 
terms of the contract, and that the buyer assumes all re- 
sponsibility and risk of damage thereafter.” 


The applicable portion of the definition of the term “suitable 
shipping condition” in subsection 46.43(j) (7 CFR 46.43(j)) 


reads as follows: 


“(j) ‘Suitable shipping condition,’ in relation to direct 
shipments, means that the commodity, at time of billing, is 


in a condition which, if the shipment is handled under 
normal transportation service and conditions, will assure 


delivery without abnormal deterioration at the contract des- 
tination agreed upon between the parties. .. .” 


There is testimony, both from Messrs. Bernard Fatell and 


Sidney Heyman, who examined the produce during the loading 
into the van at New York, that the commodities were in excel- 
lent physical condition and that they were properly loaded. 
Respondent attempts to infer from the deterioration on arrival 
that the goods either were not in suitable shipping condition on 


loading, or that the shipper improperly loaded the van in such 


a way as to cause the deterioration, or that in some way the 
shipper is responsible either for the delay in transportation or 
the high pulp temperatures found on discharge. In furtherance 


of this argument respondent relies heavily on the proposition 
that it was complainant who made all the negotiations with the 
ocean carriers for the transportation to San Juan and the sub- 
sequent transshipment to St. Thomas. Yet, the testimony by depo- 
sition of Mr. Frank Fatell is to the contrary. On page “1” of his 


deposition Mr. Fatell states as follows: 


“Sol Spiller of Videfreeze Corporation communicated with 
me in early December 1964 and advised that he had worked 
out with Sea Land the routing for shipments from New 


York to the Virgin Islands. . . . He advised that he had 
arranged with Sea Land and its connecting carriers for a 
through rate for full containers of mixed commodities. .. . 
He further told us that he had been advised by Sea Land 
that the normal transportation from New York to St. 
Thomas was approximately one week. I stated that I was 
agreeable to this arrangement.” 
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However, regardless of which party arranged with the ocean 
carrier for the transportation to St. Thomas, the fact remains 
that neither can control the operations of the ocean carrier. 
Moreover, under the f.a.s. contract, the transit risk was on the 
buyer. It is true, as claimed, that after the shipper had purchased 
the goods for shipment to fill the respondent’s order, the shipper 
learned from Sea Land that its vessel would proceed to San Juan, 
Puerto Rico by way of Jacksonville, Florida. This was confirmed 
by complainant in its letter of December 29, 1964, to respondent, 
wherein the complainant stated “Though this vessel is not going 
directly to San Juan, we are told that the next sailing would now 
be on the coming Saturday. This itinerary was changed yester- 
day, too late for us to change plans and we would not be sur- 
prised that there may be a change on the Saturday schedule.” 
This cannot mean that the shipper is responsible for any ab- 
normal delay in transit. The shipper was not a part of any such 
arrangement with the ocean carrier. Indeed, it has absolutely 
no control over such a situation, especially when it has already 
purchased the perishables to fill respondent’s order. 


Further delay in transit was caused by Bryn Mawr’s (Green 
Flag Lines) delivery from San Juan to St. Thomas. The break- 
down of its original vessel, the SS Explorer and the forced sub- 
segent return to San Juan did not help matters. Obviously the 
shipper had no responsibility for the acts of Bryn Mawr. 


In addition to the extended and unusual delays incurred in the 
transportation of this van, an equal contributing cause to the 
deterioration would appear to be improper refrigeration. It is 
clear that either Sea Land or Bryn Mawr did not furnish con- 
tinuous refrigeration at 40 degrees. No other explanation can 
account for the high pulp temperatures and the resultant decay 
noted in the produce. 


That improper refrigeration, as well as the abnormal delay 
in transit, caused the damage, and not the shipper’s neglect to 
furnish goods in suitable shipping condition, was affirmatively 
admitted by respondent’s president, Mr. Sol Spiller, in his testi- 
mony where he quoted from his March 9, 1965 letter as follows: 


“T will back you to any degree. The only possibility of losing 
out would be if they can prove that it was 100% the fault 
of the shipper’s loading. I doubt it very strongly as does 
Tunick and I told Sealand, as did Tunick, that this was 
highly improbable, with the evidence of temperature that 
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we have. It was the concensus of opinion that there must 
have been a breakdown in the refrigeration equipment at 
some point and I personally think it was Bryn Mawr’s fault. 
Of course, the fact that the merchandise was in transit for 
14 days (also partially the fault of Bryn Mawr’s shipping 
breakdown) added to the disaster. I am expecting a letter 
from Bryn Mawr and will keep you advised of any further 
developments here.” 


In that statement Mr. Spiller confirms, in addition, that it 
could not have been the shipper’s improper loading and stowage 
of the van. Indeed, this was confirmed by Sea Land on the testi- 
mony of Mr. Ed Emerick, cargo supervisor. Sol Spiller had 
orignially confirmed Mr. Emerick’s findings in his letter of Jan- 
uary 18, 1965 to Mr. Ed Hurley of Sea Land. On the second page 
of that letter Mr. Spiller states: 


“Incidentally, Ed Emerick, in checking the loading of the 
trailer, advises that it was properly loaded and had adequate 
air circulation.” 


This would seem to conclusively put to rest any inference of 
shipper’s fault in loading or in failing to provide adequate air 
circulation in the van for the crates of produce. 


From the evidence before us, we conclude that the warranty 
of suitable shipping condition does not apply because of abnormal 
transportation service and conditions; that complainant shipped 
produce meeting contract requirements; that the produce was 
properly loaded by complainant at shipping point; and that re- 
spondent is liable to complainant for the unpaid balance of the 
purchase price. 


Complainant’s invoice contained an item of $25.00 for “Labor 
(Loading Van).” We assume that this charge was for loading 
the produce in the van. Under the “f.a.s.” term of the contract, 
complainant is not entitled to a loading charge. Complainant is 
also claiming freight charges in the amount of $926.00. Under 
the contract, complainant was to pay the freight charges and be 
reimbursed by respondent. Since complainant has not paid the 
freight charges, there is no basis for reimbursement at this time. 


Respondent owes complainant the invoice price of the produce, 
$2,204.25, less $740.00 which has been paid, or $1,464.25. Re- 
spondent’s failure to pay complainant $1,464.25 is in violation of 
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section 2 of the act. Reparation in that amount, with interest, 
should be awarded to complainant. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,464.25, with interest there- 
on at the rate of 6 percent per annum from February 1, 1965, 
until paid. 


Copies of this order shall be served upon the parties. 


(No. 12,013) 


BAXTER PACKING COMPANY v. HILLS-KORVETTE SUPERMARKETS. 
PACA Docket No. 2-723. Decided September 6, 1968. 


Cherries—No express warranty as to grade—Suitable shipping 
condition—Wrongful rejection—Resale 


Where no express warranty with respect to grade and upper range of tem- 
peratures in transit could have caused decay thereby negativing applica- 
bility of warranty of suitable shipping condition, buyer’s rejection in 
violation of act and the seller may resell the goods concerned, and if 
such resale is made in good faith and in a commercially reasonable 
manner, the seller may recover the difference between the resale price 
and the contract price. 


Complainant and respondent pro se. 
James V. Wright, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion against respondent in the amount of $8,987.30 in connection 
with a shipment of cherries in interstate commerce. 


A copy of the formal complaint was served upon respondent. 
Copies of the Department’s report of investigation and supple- 
mental report of investigation were served upon both parties. 
Respondent filed an answer to the complaint denying liability. 
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Although the amount involved in the proceeding is in excess of 
$1,500, neither party requested an oral hearing. Accordingly, the 
shortened procedure provided in the rules of practice (7 CFR 
47.20) is applicable. Pursuant to such procedure, complainant 
filed an opening statement, respondent filed an answering state- 
ment, and complainant filed a statement in reply. Each party 
also filed a brief. 


FINDINGS OF FACT 


1. Complainant is an individual, Lamonie Orthell Baxter, doing 
business as Baxter Packing Company, whose address is P. O. Box 
1202, Stockton, California. 


2. Respondent, Hills-Korvette Supermarkets, is a corporation 
whose address is 50 Emjay Boulevard, Brentwood, Long Island, 
New York. At the time of the transaction involved herein, re- 
spondent was licensed under the act. 


3. On or about June 8, 1967, contemplating shipment in inter- 
state commerce, complainant sold to respondent 1,800 Kalex lugs 
of Bing cherries contained in piggyback van WPZ 50667 for a 
total price of $15,105, including $100 for precooling and $15 for 
Ryan Recorder, f.o.b. Stockton, California. 


4. The contract between the parties was negotiated by a broker- 
age firm, John Slavich, Jr., Inc., New York, New York, which 
issued a confirmation correctly setting forth the terms of the 
contract. 


5. On June 8, 1967, the van load of cherries was shipped by com- 
plainant from Stockton, California. The bill of lading contained 
the words “OPTIMUM TEMPERATURE 38 DEGREES.” That 
same day, prior to shipment, a Federal inspection was made which 
disclosed the cherries to be mostly firm ripe, many firm, some ripe, 
with an average of 13 per cent defects of U. S. No. 1, including 
6 per cent cracks, 6 per cent immature, and no decay. The cherries 
were certified to be U. S. Commercial grade. 


6. On June 15, 1967, the van arrived at Kearney, New Jersey, 
and was unloaded from the flatcar between 4:10 a.m. and 7:10 a.m. 
The van was transported to respondent’s warehouse in Brentwood, 
New Jersey, and respondent ordered a Federal inspection. The 
certificate of this inspection which was made at 9 a.m. June 16, 
reads as follows: 
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“Condition of equipment: Temperature controls in operation. 


“Products inspected: SWEET CHERRIES in flats labeled 
‘Baxter-Baxter Packing Co., Stockton, Calif.’ and stamped 
‘Bing 12 Row Size’ Applicant states 1800 Flats. 


“Condition of load: Through, lengthwise load. 6 to 7 Rows, 
12 to 13 Layers. 


“Condition of pack: Tight. 


“Temperature of product: At rear doors. Top 41° F. Bott. 
41° F. 


“Size: Fairly uniform. 


“Quality: Mature, well formed. Grade defects average 6% 
consisting of scars. 


“Condition: Mostly hard to firm, some ripe with bright red 
to dark red color, with most ripe having black color. 2 to 6% 
average 4% damage by sunken pitted areas. 2 to 20% aver- 
age 8% damage by skin breaks. Decay ranges from 2 to 15% 
in most samples, none in some, average 5% Blue Mold Rot 
in all stages. 


“Grade: Meets quality requirements but fails to grade U. S. 
No. 1 only account of condition. 


“Remarks: Inspection and certificate restricted to product 
and lading in top layer of load.” 


7. Respondent notified complainant, through the broker, that 
it was rejecting the cherries. Complainant instructed the broker 
to sell the cherries for respondent’s account. The broker had the 
van moved to New York, New York, where the cherries were un- 
loaded and federally inspected at 9 a.m. June 19. The certificate 
reads as follows: 


“Temperature of product: 58 to 61° F. 
“Size: Each lot: Fairly uniform. 


“Quality: Each lot: Mature, well formed. Grade defects 
average 6% damage by scars and insect damage. 


“Condition: Each lot, firm to ripe mostly ripe. Color red to 
dark red, mostly dark red color. Average 4% damage by 
sunken and pitted areas. Average 7% damage by skin breaks. 
Decay ranges from 1 to 32% average 12% chiefly Blue Mold 
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Rot. From early to advanced stages. Many cherries showing 
moderate to heavy growth of mold. 


“Grade: Each lot meets quality requirements but fails to 
grade U. S. No. 1 only account of condition. 


“Remarks: R R Produce Terminal records show stock un- 
loaded from WPZ 5 0 6 6 7.” 


8. Piggyback van WPZ 50667 was equipped during the transit 
movement with a Ryan Temperature Recorder. The tape showed 
a fluctuation in the temperature inside the van during such transit 
from 26° to 55°. 


9. The broker sold the cherries at auction for a total amount 
of $6,897.70, paid the freight charges of $780.00, and remitted 
to complainant the balance of $6,117.70. Respondent refused to 
pay complainant the difference between this amount and the 
agreed price of $15,105.00, or $8,987.30. 


10. The formal complaint was filed November 21, 1967, which 
was within 9 months after accrual of the cause of action herein. 


CONCLUSIONS 


The initial issue in this proceeding is whether the contract for 
the sale by complainant to respondent of the van load of cherries 
included an express warranty as to grade. Complainant did not 
allege in the formal complaint that any grade was specified. In 
respondent’s answer which is signed by Donald Scharf, respond- 
ent’s produce buyer, it is stated that he entered into the oral 
agreement with Herman Marks of John Slavich, Jr., Inc.; that 
Sid Gruber of the brokerage firm who has his office in California 
handled the initial steps with complainant; and that it was under- 
stood by all parties that the cherries were to be U.S. No. 1 grade. 
Scharf further stated: 


“It is a known fact that Mr. Herman Marks was advised that 
because of the prices that the grower demanded, the cherries 
that were going to be shipped were going to be US#1 at 
origin.” 

Complainant in his opening statement stated that no grade was 
specified or mentioned during the negotiations. In support of his 
position, complainant points to the fact that the broker’s confirma- 
tion of sale, which is signed by Marks, contains no reference to 
grade. Complainant also asserts that his position is supported 
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by a letter received from Sid Gruber dated January 15, 1968, 
which reads as follows: 


“As a rule, we don’t ask for an inspection on cherries because 
we expect them to be USONE for condition on arrival. 

“T did not ask for an inspection or specify grade on the Hills 
Korvette van in question because in the past if a van of 
cherries does not arrive USONE for condition, through no 
fault of the railroad or equipment, you have always backed 
up your cherries and have always arrived at an amicable 
settlement. I have hope that the car in question will be settled 
accordingly.” 


In respondent’s answering statement, Scharf asserts that he 
handled the preliminary negotiations with Gruber and that his 
position is supported by Gruber’s letter to complainant. In re- 
spondent’s brief, Scharf states that the brokerage firm “in its 
initial contract with me guaranteed these cherries to be US#1 
for condition on arrival.” 


The statements of Scharf seem to be inconsistent not only as to 
the person in the brokerage firm with whom he dealt but also as to 
the claimed express warranty as to grade. The record does not 
include a statement from either Marks or Gruber as to exactly 
what was said during the negotiations by Baxter and Scharf. 
Gruber’s letter to complainant is of no value in this regard. The 
fact that the broker’s confirmation contains no express warranty 
as to grade is convincing evidence that there was none. The very 
purpose of preparing a confirmation of sale is to put into writing 
the terms of the contract expressly agreed upon. It is concluded 
that complainant made no express warranty with respect to the 
grade of the cherries. 


Although there was no express warranty made in connection 
with this transaction, a warranty of suitable shipping condition 
did arise under the f.o.b. terms of the contract. See section 
46.43(i) of the regulations (7 CFR 46.43(i)). “Suitable shipping 
condition” in relation to direct shipments is defined in the regula- 
tions as meaning that the commodity, at time of billing, is in a con- 
dition which, if the shipment is handled under normal transporta- 
tion service and conditions, will assure delivery without abnormal 
deterioration at the contract destination. The certificate of the 
first Federal inspection at destination shows condition defects 
averaging 17 per cent, consisting of 4 per cent damage by sunken 
pitted areas, 8 per cent damage by skin breaks and 5 per cent _ 
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Blue Mold Rot. Complainant contends that the Ryan Recorder 
tape shows the temperatures in transit were improper and that 
this was the cause of the skin breaks. On the other hand, respond- 
ent relies upon the nine temperature readings taken by the rail- 
roads enroute which range from 36° to 39° as showing that the 
transit temperatures were proper. Respondent also contends that 
skin breaks result from growing conditions and not from transit 
temperatures. 


Official notice is taken of USDA Agriculture Handbook No. 195, 
“Protection of Rail Shipments of Fruits and Vegetables,” issued 
July 1961, which states that the desired transit temperature for 
sweet cherries is 32° to 36°. The van in question was precooled 
at shipping point and, as shown by the bill of lading, complainant 
ordered the van shipped at 38°. The contract provided for the use 
of a Ryan Recorder, a device which records continuously on tape 
the temperature inside a car or van during transit. The record 
includes a letter from the President of the Ryan Instruments, 
Inc., which states that the particular recorder involved herein was 
in proper operating condition when returned to the company. 
There is no evidence as to the accuracy of the temperatures taken 
by the railroads. It is concluded that the transit temperatures 
were as revealed by the Ryan Recorder tape. 


The report of investigation includes the statement of a Depart- 
ment pathologist that splits in cherries are usually caused by 
excessive rains followed by hot temperatures and that a fluctua- 
tion in car temperature of 27° to 55° over a seven-day transit 
period would probably not cause splits. Another Department 
pathologist, who had copies of the Ryan Recorder tape and the 
two Federal destination inspection certificates, made the following 
statement: 


“The certificates indicate numerous skin breaks, and other 
damage, which together with temperatures higher than those 
recommended (32-36F) by our handbook, for protection of rail 
shipments of cherries, resulted in the percentage decay, 
‘mostly blue mold’ that was found. We cannot say how much 
less decay might have developed had the temperatures been 
lower. Blue mold fungus can make some growth even at 32 F., 
but very little.” 


On the basis of the foregoing evidence, we conclude that the skin 
breaks found on arrival did not occur in transit but were present 
at the time of shipment. It is probable that the defects called 
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skin breaks at destination were the ones referred to by the ship- 
ping point inspector as cracks. This leaves for consideration the 
damage by sunken pitted areas averaging 4 per cent and the Blue 
Mold Rot averaging 5 per cent. Since the evidence establishes 
that the upper range of temperatures in transit could have caused 
this amount of Blue Mold Rot, it is concluded that complainant 
did not breach the warranty of suitable shipping condition. 


Respondent also contends in its answer that the contract was 
mutually rescinded because, following respondent’s rejection, the 
cherries were resold by the broker for complainant’s account and 
without respondent’s consent. Such facts alone do not establish 
a mutual rescission of the contract. Peloian Fruit Distributors v. 
Howard Cohen Co., 24 A.D. 1529. 


In the absence of any evidence of a breach of contract on the 
part of complainant, respondent’s rejection of the cherries was in 
violation of section 2 of the act. Where the buyer wrongfully 
rejects, the seller may resell the goods concerned, and if such 
resale is made in good faith and in a commercially reasonable 
manner, the seller may recover the difference between the resale 
price and the contract price. Uniform Commercial Code, Section 
2-706. The parties have raised no issue in connection with the 
propriety of the resale made by complainant. We conclude that 
such resale was made in good faith and in a commercially reason- 
able manner. 


The total f.o.b. contract price of the cherries was $15,105. The 
resale resulted in net proceeds of $6,117.70. Reparation should 


be awarded to complainant for the difference between these 
amounts, or $8,987.30, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 


pay to complainant, as reparation, $8,987.30, with interest thereon 
at the rate of 6 per cent per annum from July 1, 1967, until paid. 


Copies hereof shall be served upon the parties. 


(No. 12,014) 


NEW YORK PRODUCE TRADE ASSOCIATION, INC. v. AIELLO & CAS- 
TELLANO, INC. PACA Docket No. 2-971. Decided September 
9, 1968. 
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Motion to reopen after default—Denied 
Decision by Thomas J. Flavin, Judicial Officer 


ORDER DENYING MOTION TO REOPEN AFTER DEFAULT 


In this proceeding under the Perishable Agricultural Com- 
modities Act, 1930, as amended (7 U.S.C. 499a et seq.), a default 
order was issued July 31, 1968, awarding reparation to com- 
plainant against respondent. On August 28, 1968, a representa- 
tive of respondent filed, in effect, a motion to reopen the pro- 
ceeding after default in the filing of an answer pursuant to sec- 
tion 47.25(e) of the rules of practice (7 CFR 47.25(e)) and the 
order of July 31, 1968, was stayed pending the issuance of a 
further order in this proceeding. Respondent’s representative al- 
leges that the failure of respondent to file an answer herein was 
due, in part, to the absence of service of the complaint upon him 
and perhaps upon respondent corporation. A copy of respondent’s 
motion was served upon complainant and complainant objected 
to the granting of such motion. 

Respondent’s motion does not establish a failure of service 
upon respondent corporation and is directed to an intra-corporate 
dispute between respondent’s representative who filed the motion 
and another officer of, or stockholder in, respondent corpora- 
tion. Of course, such dispute is not material to a determination 
of the motion to reopen. In addition, such motion does not estab- 
lish a good reason for reopening the proceeding. Cf. Kenneth 
Heder Produce Co. v. K & R Inc., 26 A.D. 562 (1967) and cases 
cited therein. Accordingly, the motion to reopen is denied, the 
stay order of August 28, 1968, is vacated and the order of July 
31, 1968, is hereby reinstated with the reparation awarded in 
such order to be paid within 30 days from the date of this order. 


(No. 12,015) 


WOLVERINE FRUIT Co. v. RALPH BOEHMER AND/OR JOHN L. STERRY 
PropucE. PACA Docket No. 2-584. Decided September 11, 
1968. 


Broker—Guarantee—Consignment—Handling and storage charges— 
Disposition—Breach of contract 


Failure to make a prompt and proper resale of the apples and to account to 
complainant in connection therewith constituted a breach of contract. 
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Also, failure to honor commitment as guarantor constituted a breach of 
contract by respondent broker. Respondents are liable for the damages 


incurred by complainant as a result of these breaches of contract. Repa- 
ration with interest is awarded to complainant against respondents. 






LeRoy Gudgeon, Chicago, Ill., for complainant. 
Ross H. Scott, Dallas, Texas, for respondent Ralph Boehmer. 


W. A. Bolding, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks an 
award of reparation in the amount of $2,357.10 in connection 
with a transaction involving a truckload of apples in interstate 
commerce. 








A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon each of the respondents. Respondent 
Ralph Boehmer filed an answer thereto, denying the allegations 
of the complaint and requesting an oral hearing. Respondent 


John L. Sterry Produce did not file an answer. 










An oral hearing was held in Dallas, Texas, on January 23, 
1968. Complainant appeared and testified in his own behalf, as 


did respondent Ralph Boehmer. Complainant and respondent 


Ralph Boehmer were each represented by counsel at the oral hear- 
ing and each subsequently filed a brief in the case. 















FINDINGS OF FACT 





1. Complainant is an individual, Oliver Perry Wolfe, doing 
business as Wolverine Fruit Co., whose address is P. O. Box 421, 
Benton Harbor, Michigan. 





2. Respondent Ralph Boehmer is an individual, hereinafter 
referred to as Boehmer, whose address is Room 201, 910 South 
Pearl Expressway, Dallas, Texas. At the time of the transaction 


involved herein, this respondent was licensed under the act. 


38. Respondent John L. Sterry Produce is an individual, John 
L. Sterry, hereinafter referred to as Sterry, whose address is 
12647 Sunglow, Dallas, Texas. At the time of the transaction in- 


volved herein, this respondent was licensed under the act. 
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4. On November 5, 1966, in the course of interstate com- 
merce, complainant sold to Sterry one truckload of Michigan 


apples, for shipment to Dallas, Texas, on November 7 or 8, 1966. 


It was agreed that the load would consist of 300 to 400 cartons 
of School Boy size Red Delicious at an agreed price of $2.80 per 
carton, delivered Dallas, Texas, with the remainder of the load 


to be made up of School Boy size Double Red Jonathans, at an 


agreed price of $2.30 per carton, also delivered Dallas, Texas. It 
was further agreed that Boehmer would guarantee payment of 
the purchase price of the apples to complainant. 


5. The contract between the parties was negotiated by 
Boehmer, who acted as broker in the transaction and who issued 
a Brokers Standard Memorandum of Sale on November 5, 1966. 


6. On November 8, 1966, 473 cartons of Delicious and 449 


cartons of Jonathan apples were billed out of Benton Harbor, 
Michigan, via truck, to contract destination in Dallas, Texas. The 
shipment arrived at Dallas on November 11, 1966, and on the 
afternoon of that same day, Boehmer telephoned complainant 
and commented on the lack of color in the apples and on the 
presence of bruising in the fruit. Complainant then asked 
Boehmer to have a Federal inspection made of the apples, which 


inspection was made at 8:15 the following morning, Saturday, 


November 12. The results of that inspection, in relevant part, 
are as follows: 


“Products inspected: APPLES in carton... stamped ‘Jona- 
than 2 to 2-1/4 Fancy...’ or... ‘U.S. No. 1, 2” min. Jona- 


than’ or ‘Delicious.’ Applicant’s count 449 cartons Jonathan 
and 473 cartons Delicious. 


sk * 


“Quality: Cartons stamped Fancy: Generally 33% to full, 
mostly 50 to 75% good red color. Cartons stamped U.S. No. 
1 Jonathan: Generally 25 to full, mostly 45 to 75% good red 


color. Cartons stamped Delicious: Generally 25 to 90%, 
mostly 40 to 60% good red color. 

Cartons stamped Fancy or Delicious: Grade defects within 
tolerance. 

Cartons stamped U.S. No. 1 Jonathan: Average 6% grade 


defects consisting chiefly of misshapen, rusetting and broken 
skin. 
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“Condition: Each lot: Stock is firm ripe to ripe. Cartons 
stamped Fancy average 2% damage by bruising. Less than 
14 of 1% decay. Cartons stamped U.S. No. 1 Jonathans from 
8 to 15%, average 8%, damage by bruising, no decay. Cartons 
stamped Delicious less than 14 of 1% decay. 


“Grade: Cartons stamped Fancy: U.S. Fancy, 2 to 2-1/4 
inches in diameter. Cartons stamped U.S. No. 1 Jonathans: 
U.S. No. 1, 2 inches minimum, bruising being a factor of 
Condition not affecting Grade. Cartons stamped Delicious: 
U.S. No. 1, 2 inches minimum.” 


7. Boehmer telephoned complainant on Saturday, November 
12, and after reading him (complainant) the inspection results, 
warned that Sterry would not accept the apples. Complainant 
then requested that the apples be allowed to stay in the truck 
until the situation could be clarified. However, at 12:48 p.m. on 
that date, complainant received the following telegram from 
Boehmer : 


“RE MIXED LOAD JOHN AND DEL SOLD TO JOHN 


TERRY (sic) THIS LOAD REJECTED DUE FAILURE 
TO GRADE ACCOUNT CONDITION TRUCKER REFUS- 


ED TO WAIT ANOTHER DAY SO PUTTING IN PURE 
ICE AND COLD STORAGE WILL CONTACT YOU MON- 
DAY.” 


8. On Monday, November 14, complainant talked by telephone 
with both respondents. Subsequent to such conversations, and on 
the same date, complainant sent the following telegram: 


“MR. JOHN STERRY 
“CARE OF RALPH BOEHMER 
“910 PEARL ST. 


“PER TELEPHONE CONVERSATION TODAYS DATE 
IN REGARDS TO MIXED LOAD OF DELICIOUS AND 
JONATHANS THAT YOU PUT IN DAL PURE ICE AND 
COLD STORAGE WOULD APPRECIATE YOU HANDL- 
ING THEM FOR MY ACCOUNT WITH THE UNDER- 
STANDING THAT YOU’RE TO TAKE 10 PERCENT FOR 
HANDLING AND THAT YOU ARE TO SEND ME $1,000 
ON ACCOUNT TODAY. THANK YOU VERY MUCH.” 


Boehmer, at 11:28 on November 15, then wired complainant as 
follows: 
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“REF PHONE STERRY AGREES TO CHECK. APPLES 
NOW IN STORAGE UNDER THESE CONDITIONS. 
STERRY TO PAY ALL THE MONEY HE RECEIVES 
LESS TEN PERCENT HANDLING LESS STORAGE 


CHARGES. WILL GUARANTEE THIS. IF THIS NOT TO 
YOUR UNDERSTANDING WILL EXPECT A WIRE BY 


3 PM TODAY.” 


9. On November 21, 1966, Sterry sold 920 cartons of the apples 
involved herein to one Buddy Sutton at 50¢ per box, for a total 
of $460 for the lot, delivered Dallas. The 920 cartons were re- 
moved from the Pure Ice and Cold Storage Company by Sutton 
on that same day, November 21. 


10. No payment has been made to complainant by either re- 
spondent in connection with this transaction. 


11. The formal complaint was filed on March 138, 1967, which 


was within 9 months after the cause of action herein accrued. 


CONCLUSIONS 


Respondent Sterry filed no answer in this proceeding and 
therefore, under the applicable provision of the rules of practice 


(7 CFR 47.8(c)), is deemed to have admitted the allegations of 
the formal complaint. In this connection we find that complain- 
ant, in his formal complaint, alleges that the apples involved 
herein were sold to respondent Sterry, through the broker, re- 
spondent Boehmer; that subsequent to the arrival of the ship- 
ment at contract destination in Dallas, the contract of sale was 
changed, by mutual agreement, to a contract of consignment; 
that under the terms of the consignment agreement, Sterry agreed 
to sell the apples for complainant’s account and to remit to com- 
plainant the proceeds from such sales, less 10% handling charges 
and less storage charges; and that Boehmer had agreed to act 
as guarantor in the matter. Complainant also alleges that the 
apples were disposed of pursuant to this agreement, but that he 
(complainant) has received neither an accounting nor payment 
in connection with the disposition of the fruit, either from Sterry 
as factor or from Boehmer as the guarantor of the transaction. 
Complainant further alleges that there is now due to him, as 
damages sustained in connection with this transaction, the sum 
of $2,357.10. 


Respondent Boehmer does not deny complainant’s allegations 
concerning the contract of sale, nor does he deny that the parties 
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rescinded this contract and replaced it, by mutual agreement, with 
a contract which provided for the handling of the apples by 
Sterry on a consignment basis. Boehmer does deny, however, 
that he acted as anything more than a broker in the consignment 
transaction, and also denies that he agreed to guarantee Sterry’s 
performance under this contract. 


In our opinion the evidence supports a finding that Boehmer 
did agree to act as guarantor in the consignment agreement 
made between complainant and Sterry on November 14, 1966. 
Boehmer’s telegram of November 15, 1966, to complainant clear- 
ly so states. In addition, other evidence of record shows that com- 
plainant knew nothing of Sterry’s credit rating or ability to pay, 
and was willing to deal with Sterry only after assurance by 
Boehmer that he (Boehmer) could and would vouch for, and 
stand behind, Sterry both in connection with the sale as well as 
the consignment of this shipment of apples. We conclude, there- 
fore, that Boehmer offered himself as guarantor both in the 
contract of sale and in the consignment contract and that he was 
regarded and accepted as such by complainant. We further con- 
clude that Boehmer, as such, is therefore liable to complainant 
for any damage resulting from Sterry’s failure to comply with the 
consignment contract.! 


Under the terms of the consignment contract, complainant 
was entitled to the proceeds realized on a prompt and proper re- 
sale of the apples by Sterry, less handling commission and storage 
charges. In this connection, evidence was offered at the hearing 
showing a sale by Sterry to one Buddy Sutton on November 21 
of 920 cartons of the apples, at 50¢ per carton, delivered Dallas. 
In view of the grade and condition of the apples, however, as re- 
flected in the Federal inspection of November 12, it appears that 
the market value of these apples would have been considerably 
more than was reflected in this resale by Sterry to Sutton. In 
fact, the meager proceeds realized from this transaction strongly 
suggest that this was hardly a bona fide sale to Sutton; or, if it 
was, that Sterry was negligent in letting the apples go to Sutton 
so cheaply. In any event, we are not satisfied that the results of 
the resale to Sutton are probative of the value of the apples at 





1. We have given consideration, as we must, to the fact that the same conclusion was 
reached by the presiding officer who, at the oral hearing, had the opportunity to observe 
the demeanor, under oath, of the witnesses who testified before him. Great Western Food 
Distributors v. Brannan, 201 F. (2d) 476 (7th Cir. 1953); Murlas Brothers Company v. 
Zambito, 17 A.D. 838 (1958). 
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Dallas at this time, and conclude that we must look elsewhere to 
establish such value. 


Complainant in this connection has claimed as damages in his 
formal complaint the original delivered sale prices of the apples, 
totaling $2,357.10. Complainant points out in his brief that we 
have held, in other reparation cases under the act, that in the 
absence of other evidence of market value, including applicable 
Federal Market News Service reports, the delivered contract 
price may be accepted as evidencing the value of produce meet- 
ing contract requirements (citing Penick v. Wilkinson, 22 A.D. 
214 (1963)). At the oral hearing complainant modified his re- 
quest for damages by stating that the market value of the apples 
would perhaps have been impaired to some degree by the amount 
of bruising revealed by the Federal inspection of November 12. 
Complainant estimated that the bruising damaged the Delicious 
apples by 10¢ per carton and the Jonathans by 25¢ per carton, 
so that their total market value would have been reduced to 
$2,197.55 in Dallas. 


Complainant’s testimony concerning the market value of the 
apples has not been rebutted. We accept this testimony as evi- 
dence of the reasonable market value of the apples and conclude 
that this is the sum the apples would have brought on a prompt 
and proper resale by Sterry. 


Sterry’s failure to make a prompt and proper resale of the 
apples and to account to complainant in connection therewith 
constituted a breach of his contract with complainant, in violation 
of section 2 of the act. Likewise, Boehmer’s failure to honor his 
(Boehmer’s) commitment as guarantor for Sterry’s performance 
constituted a breach of Boehmer’s contract with complainant, in 
violation of section 2 of the act. The damages incurred by com- 
plainant as the result of the breaches of contract by respondents 
amounts to $2,197.55.2 Accordingly, reparation in this amount 
should be awarded to complainant against respondents, jointly 
and severally, with interest. Of course, payment to complainant 
of a total of $2,197.55, with interest, will discharge his claim. 





2. We have stated earlier in these conclusions that the contract of consignment con- 
templated that a 10% commission would be paid to Sterry for his services in handling the 
apples, and that complainant would also pay all storage charges accruing on the fruit at 
Dallas. In view of Sterry’s flagrant breach of the consignment contract, however, we are 
of the view that he would not be entitled to same. Cf. Deerfield Groves Co. v. Snyder 
Brokerage Co., 25 A.D. 253 (1966). As to the storage charges, there is no evidence either as 
to the amount of the bill, or the identity of the person who paid it. 
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ORDER 





Within 30 days from the date of this order, respondents, 
jointly and severally, shall pay to complainant, as reparation, 
$2,197.55, with interest thereon at the rate of 6 percent per annum 
from January 1, 1967, until paid. 


Copies of this order shall be served upon the parties. 


(No. 12,016) 


WALKER BROS. PRODUCE Co., INC. v. EASTERN POTATO DEALERS, 
Inc. PACA Docket No. 2-795. Decided September 11, 1968. 


Delivered basis—Dispute as to agreed contract destination—Acceptance 
and subsequent diversion of shipment—Refusal to pay 





On the basis of the evidence, it is concluded that the onions were sold and 
delivered to respondent at New Orleans. Although complainant under- 
stood that the onions were ultimately intended for shipment to Puerto 
Rico, it is concluded that there was no warranty of grade or condition 
given by complainant to respondent as to that destination. Respondent 
received and accepted the onions and is therefore liable to complainant 
for the agreed contract price thereof, subject to respondent’s right to 
reduce such liability by proving damages resulting from any breach of 
contract by complainant. Since respondent has offered no evidence to 
establish that the onions failed to meet contract requirements on arrival 
at contract destination, respondent owes complainant the agreed contract 
price of the onions. Complainant is awarded reparation with interest. 


Morehead, Sharp, Boyd & Tisdel, Plainview, Texas, for complainant. 
William C. Haugaard, Wading River, New York, for respondent. 
James V. Wright, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion from respondent in the amount of $2,400 in connection with 
a transaction involving a truckload of onions in intersate com- 
merce. 









A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
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complaint was served upon respondent, which filed an answer 
thereto, admitting that complainant is due $30.70 in connection 
with the subject sale. 


Although the amount claimed as damages in the formal com- 
plaint exceeds $1,500, the parties waived oral hearing. Accord- 
ingly, the shortened procedure provided in section 47.20 of the 
rules of practice (7 CFR 47.20) is applicable. Pursuant to this 
procedure, complainant and respondent, respectively, were given 
the opportunity to file an opening and an answering statement, 
but neither did so. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, Walker Bros. Produce Co., Inc., is a corpora- 
tion whose address is P. O. Box 819, Plainview, Texas. 


2. Respondent, Eastern Potato Dealers, Inc., is a corporation 
whose address is P. O. Box 395, Aquebogue, New York. At the 
time of the transaction involved herein, respondent was licensed 
under the act. 


8. On July 15, 1967, in the course of interstate commerce, 
complainant sold to respondent 800 50-pound bags of Medium 
Yellow Grano onions, size 2 to 314 inches, U.S. No. 1 grade, at 
an agreed price of $3 per 50-pound bag, or a total of $2,400, 
delivered New Orleans, Louisiana. 


4. The contract between the parties was negotiated by a 
broker, C. H. Robinson Company, which issued a Brokers Stand- 
ard Memorandum of Sale on July 15, 1967. 


5. On July 17, 1967, complainant shipped from loading point 
in Plainview, Texas, to respondent in New Orleans, Louisiana, 
800 50-pound bags of Yellow Grano onions. These onions had 
been certified, after Federal-State inspection at Plainview on July 
17, as being U.S. No. 1 grade, size 2 to 314 inches. 


6. The shipment arrived in New Orleans, Louisiana, on July 
19, 1967, and was accepted without complaint by respondent. 
The onions were subsequently diverted by respondent to San 
Juan, Puerto Rico. 


7. On August 10, 1967, respondent, acting through the broker, 
informed complainant that the load of onions had arrived in 
Puerto Rico showing decay and that protection was needed. Com- 
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plainant refused to grant protection on the load on the ground 
that the onions had been sold on a delivered basis to respondent 
at New Orleans. Thereafter, on or about August 28, 1967, com- 
plainant was informed by the broker that respondent was re- 
fusing to pay for the subject load of onions. 


8. Respondent has made no payment to complainant in con- 
nection with this transaction. 


9. The formal complaint was filed on December 18, 1967, which 
was within 9 months after the cause of action herein accrued. 


CONCLUSIONS 


There is no dispute regarding the fact that the subject onions 
were sold to respondent on a delivered basis. There is a dispute, 
however, as to the agreed contract destination of the load. Com- 
plainant, in this connection, alleges that the agreed contract 
destination of the onions was New Orleans, Louisiana. Respond- 
ent disagrees, however, and avers that the specified point of de- 
livery was San Juan, Puerto Rico. 


On the basis of the evidence before us, including the broker’s 
memorandum of sale, we conclude that the onions were sold and 
delivered to respondent at New Orleans, Louisiana. Although we 
find that complainant understood that the onions were ultimately 
intended for shipment to Puerto Rico, we conclude that there was 
no warranty of grade or condition given by complainant to re- 
spondent as to that destination. See Valley View Farms, Inc. v. 
Eastern Potato Dealers, Inc., 27 A.D. 756 (1968). 


Respondent received and accepted the truckload of onions, and 
therefore is liable to complainant for the agreed contract price 
thereof, subject to its (respondent’s) right to reduce such liabil- 
ity by proving damages resulting from any breach of contract 
by complainant. O’Donnell Fruit Company v. Mercurio, 18 A.D. 
1173 (1959). Since respondent has offered no evidence to estab- 
lish that the onions failed to meet contract requirements on ar- 
rival at contract destination, we conclude that respondent owes 
complainant the agreed contract price of the onions, or $2,400. 
Respondent’s failure to pay this sum to complainant is in viola- 
tion of section 2 of the act, for which reparation should be 
awarded, with interest. 
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ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $2,400, with interest thereon 
at the rate of 6 percent per annum from August 1, 1967, until 
paid. 

Copies of this order shall be served upon the parties. 


(No. 12,017) 


A. LEVATINO AND SONS FRUIT AND PRODUCE, INC. v. JOSEPH 
BRICKMAN. PACA Docket No. 2-921. Decided September 11, 
1968. 


Acceptance—Failure to pay—Petition in bankruptcy 


It has been held in prior decisions by the Department that bankruptcy pro- 
ceedings do not, merely by virtue of their maintenance, terminate an 
action already pending in a nonbankruptcy tribunal to which the bank- 
rupt is a party. The evidence establishes the purchase, sale, delivery, 
and acceptance of the Spanish melons by respondent plus respondent’s 
failure to pay the purchase price therefor. It must be concluded that 
respondent is liable to complainant for the total agreed purchase price 
of the melons. Complainant is awarded reparation with interest. 


Irving Coopersmith, New York, N.Y., for complainant. 
Cogan, Brickman & Goodwin, Albany, N.Y., for respondent. 
Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks to re- 
cover from respondent reparation in the amount of $237.50 in 
connection with the sale of a quantity of melons in foreign com- 
merce. 


A copy of the formal complaint and a copy of the Department’s 
report of investigation were served upon respondent. A copy of 
the report of investigation was also served upon complainant. 
Respondent filed an answer to the complaint in which the trans- 
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actions alleged are not denied. Respondent pleads as an affirma- 
tive defense that he has been adjudicated a bankrupt. 


Since the amount involved herein does not exceed $1,500, the 
shortened procedure provided in the Rules of Practice (7 CFR 


47.20) is applicable. Pursuant to such procedure, the parties were 
afforded an opportunity to submit additional evidence in the 
form of verified opening and answering statements, but neither 
party submitted any additional evidence. 


FINDINGS OF FACT 


1. Complainant, A Levatino and Sons Fruit and Produce, Inc., 
is a corporation whose address is Unit #218, New York City 
Terminal Market, Hunts Point, Bronx, New York. 


2. Respondent is an individual, Max Brickman, doing business 


as Joseph Brickman, whose address is 106 Woodlawn Avenue, 
Albany, New York. At the time of the transactions involved here- 


in, respondent was licensed under the Act. 


8. On or about December 18, 1967, in the course of foreign 


commerce, complainant sold to respondent 10 crates of Spanish 
melons, at $9.50 per crate, and on or about December 26, 1967, 


complainant sold to respondent 15 crates of Spanish melons, at 


$9.50 per crate, for a total invoice price of $237.50. 


4. Upon arrival of the Spanish melons at Albany, New York, 
respondent accepted the melons in compliance with the contract, 
but has failed to pay complainant the agreed purchase price of 


$237.50. 


5. The informal complaint was filed on March 4, 1968, which 
was within 9 months after accrual of the causes of action herein. 


CONCLUSIONS 


There is no issue between the parties concerning the purchase 
and sale of the melons in question, or the delivery by complainant 
and the acceptance by respondent of the melons. Respondent’s 
denial of liability apparently is based upon his affirmative de- 
fense that respondent filed a Petition in Bankruptcy on March 18, 
1968, in the United States District Court for the Northern Dis- 
trict of New York, that on March 20, 1968, the Referee in Bank- 
ruptey adjudicated respondent a bankrupt, and that complainant 
was listed as a creditor in Schedule A-3 of respondent’s Petition. 
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It has been held in prior decisions by the Department that 
bankruptcy proceedings do not, merely by virtue of their main- 
tenance, terminate an action already pending in a non-bankruptcy 
tribunal to which the bankrupt is a party. It is within the discre- 
tion of the Department whether or not to proceed further with 
the reparation proceeding under the circumstances presented in a 
particular case. We believe it is appropriate in this matter to 
proceed with this case. Merced Tomato Growers v. Jones Tomato 
House, 23 A.D. 13803; Bar-B-Farms v. C. J. Goodsell, 25 A.D. 1506. 


On the basis of the undisputed evidence establishing the pur- 
chase, sale, delivery, and acceptance of the Spanish melons, plus 
respondent’s failure to pay the purchase prices therefor, it must 
be concluded that respondent is liable to complainant in the 
amount of $237.50, the total agreed purchase price of the melons. 
Respondent’s failure to pay complainant this amount was in viola- 
tion of Section 2 of the Act. Complainant should be awarded re- 


paration in the sum of $237.50, with interest. 


ORDER 
Within 30 days from the date of this order, respondent shall 


pay to complainant, as reparation, $237.50, with interest thereon 
at the rate of 6 percent per annum from February 1, 1968, until 


paid. 


Copies of this order shall be served upon the parties. 


(No. 12,018) 


ARNOLD J. RODIN, INC. v. JOHN T. MCKENZIE. PACA Docket No. 
2-714. Decided September 12, 1968. 


Petition for reconsideration—Dismissal 
As the order of August 2, 1968, is supported by the evidence and the law 


applicable thereto, and new evidence cannot now be considered, respond- 
ent’s petition for reconsideration is dismissed. 


Decision by Thomas J. Flavin, Judicial Officer 
ORDER ON RECONSIDERATION 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 19380, as amended (7 U.S.C. 499a et seq.), an 
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order was issued on August 2, 1968, awarding reparation to com- 
plainant against respondent in the amount of $1,790.38. On 


August 14, 1968, and within the time allowed therefor, respond- 
ent filed a Petition for Reconsideration. 

In his petition, respondent affirmatively agrees with the first 
four findings of fact contained in the prior order. In reference 
to finding of fact No. 5, respondent, for the first time, contends 
that he sold the peaches to Bob Mazzola and Jack Cribb, of 


Spartanburg, South Carolina, and not to Rodin, the complainant. 
This contention not only is contradictory to the admissions in 


respondent’s answer to the complaint, and his agreement with 


our finding of fact No. 3, describing the sale by respondent to 
complainant of the load of peaches in question, but attempts to 
inject new facts or evidence, which cannot be considered at this 


point in the proceeding. J. A. Wood Company v. Senter Bros., Inc., 
25 A.D. 1026. All of respondent’s other contentions and arguments 


set forth in his petition were thoroughly examined and con- 
sidered at the time of the issuance of our prior order. 


Upon reconsideration of the order of August 2, 1968, it is our 
opinion and conclusion that such order is supported by the evi- 
dence and the law applicable thereto. Respondent’s Petition for 
Reconsideration is hereby dismissed without prior service upon 
complainant. The order of August 2, 1968, is hereby reinstated, 


and the reparation awarded to complainant in that order shall 
be paid within 30 days from the date of this order. 


Copies of this order shall be served upon the parties. 


(No. 12,019) 


GELMAN COMMISSION Co. v. ROBERT MALOY. PACA Docket No. 
2-747. Decided September 13, 1968. 


Stay order vacated 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER VACATING STAY ORDER 


In this proceeding under the Perishable Agricultural Com- 
modities Act, 1930, as amended (7 U.S.C. 499a et seq.), an order 


was issued July 9, 1968, awarding reparation to complainant 
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against respondent. On August 8, 1968, the order of July 9, 1968 


was stayed and respondent was given until August 23, 1968, 
within which to file a petition for reconsideration of the order of 
July 9, 1968. Respondent has failed to file such a petition. Ac- 


cordingly, the stay order of August 8, 1968 is hereby vacated and 


the order of July 9, 1968 is hereby reinstated with the reparation 
awarded therein to be paid within 30 days from the date of this 
order. 


(No. 12,020) 


MARTIN D. JANEKA v. EASTERN POTATO DEALERS, INC. PACA 
Docket No. 2-796. Decided September 16, 1968. 


Suitable shipping condition—F.o.b. sale—No agreed contract destination 


Since no contract destination was agreed upon by the parties in f.o.b. sale, 
the warranty of suitable shipping condition does not apply and respond- 
ent is liable to complainant for the agreed f.o.b. purchase prices. 


Complainant pro se. 
William C. Haugaard, Wading River, N.Y., for respondent. 
James V. Wright, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1980, as amended (7 U.S.C. 499a et seq.). 


A timely complaint was filed in which complainant seeks repara- 
tion from respondent in the amount of $2,675.40 in connection, 
with transactions involving eight trailerloads of potatoes in inter- 


state commerce. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon respondent, which filed an answer 
thereto, denying liability to complainant. 


Although the amount claimed as damages in the formal com- 
plaint exceeds $1,500, the parties waived oral hearing. Accord. 
ingly, the shortened procedure provided in section 47.20 of the 


rules of practice (7 CFR 47.20) is applicable. Pursuant to this 
procedure, complainant and respondent, respectively, were given 
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the opportunity of filing an opening and an answering statement, 
but neither did so. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant is an individual, Martin D. Janeka, whose ad- 
dress is 2392 No. DuPont Highway, Dover, Delaware. 
































2. Respondent is a corporation, Eastern Potato Dealers, Inc., 
whose address is P. O. Box 395, Aquebogue, New York. At the 
time of the transactions involved herein, respondent was licensed 
under the act. 


ment in interstate commerce, complainant sold to respondent 
eight trailerloads of potatoes packed in 100-pound bags, f.o.b. 
shipping point, Dover, Delaware, as follows: | 


3. During the month of August 1967, in contemplation of ship- | 


Invoice No. Price 

Date No. Bags Per Bag Total 
8- 9-67 2715 420 $3.60 $ 1,512.00 
8-11-67 2717 420 3.50 1,470.00 
8-11-67 2718 405 3.50 1,417.50 } 
8-14-67 2724 420 2.95 1,239.00 
8-15-67 2725 420 2.95 1,239.00 
8-16-67 2730 420 2.95 1,239.00 
8-17-67 2735 420 2.45 1,029.00 
8-17-67 2736 420 2.45 1,029.00 


3,345 $10,174.50 


4. Each of the six trailerloads of potatoes sold by complainant 
to respondent between August 9 and August 16, 1967, was loaded, 
on the respective date of sale, onto a Sea-Land trailer supplied 
at Dover, Delaware, by respondent, and each trailerload departed 
Dover on such date. Each of the two trailerloads of potatoes sold 
by complainant to respondent on August 17, 1967, was loaded on 
August 19, 1967, onto a Sea-Land trailer supplied at Dover, 
Delaware, by respondent, and each of these trailerloads departed 
Dover on August 19. 


5. The eight trailerloads of potatoes involved herein were 
federally inspected at Dover, Delaware, on the respective dates 
of departure therefrom, and each was certified as U.S. No. 1 
grade, size A, at that time. 


6. The total of the f.o.b. prices of the eight trailerloads of 
potatoes is $10,174.54. In addition, complainant made a $15 
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freight advance in connection with the sale of the 405 bags..of 
potatoes on August 11, bringing the total due in connection with 
these transactions to $10,189.50. Respondent has paid $7,514.10: 
on account, leaving a balance due and owing complainant of 
$2,675.40. 


7. The formal complaint was filed on December 27, 1967, which 
was within 9 months after the causes of action herein accrued. 


CONCLUSIONS 


Respondent accepted the eight loads of potatoes involved herein 
and therefore is liable to complainant for the agreed f.o.b. pur- 
chase prices thereof, subject to its (respondent’s) right to reduce 
such liability by proving damages resulting from any breach of 
contract by complainant. O’Donnell Fruit Company v. Mercurio, 
18 A.D. 1173 (1959). Respondent, in effect, contends that com- 
plainant breached the warranty of suitable shipping condition, 
in that certain of the potatoes arrived at the alleged contract 
destination, San Juan, Puerto Rico, in an abnormally deteriorated 
condition. 


In an f.o.b. sale, as here, there is a warranty of suitable ship- 
ping condition. Contained in section 46.43(j) of the regulations, 
7 CFR 46.43 (j), it reads in relevant part as follows: 


“ ‘Suitable shipping condition,’ in relation to direct ship- 
ment, means that the commodity, at time of billing, is in a 
condition which, if the shipment is handled under normal 
transportation service and conditions, will assure delivery 
without abnormal deterioration at the contract destination 
agreed upon between the parties. . . The seller has no re- 
sponsibility for any deterioration in transit if there is no 
contract destination agreed upon between the parties.” 


Complainant, in effect, denies that the warranty applies in 
this case, on the ground that no contract destination was agreed 
upon by the parties. Complainant contends that it was contem- 
plated, and anticipated, that the potatoes would be shipped out 
of the State of Delaware, but that he did not know and was never 
told the ultimate destination of the potatoes. In this connection 
complainant’s evidence, which was not rebutted by respondent, 
establishes that both trucks and drivers were provided by re- 
spondent and that complainant was not required to do anything 
that required a knowledge of the destination of the shipments. 
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As the party relying upon the application of the warranty of 
suitable shipping condition, respondent has the burden of proving 
that a specific destination was agreed upon between the parties. 
In reviewing the record, we conclude that respondent has failed 
to sustain this burden. Under the circumstances, the warranty 
of suitable shipping condition is inapplicable to this transaction. 
James Burn & Son v. Chicago Potato Exchange, 19 A.D. 1062 
(1960). 


Respondent also alleges, however, that complainant breached 
the contract as to the time of loading the two lots of potatoes 
purchased on August 17. Respondent, in this connection, alleges 
that it was agreed that the potatoes were to have been loaded 
onto its (respondent’s) trailers on August 18; that the potatoes 
actually were loaded one day later, on August 19; that as a result, 
these two trailerloads missed the scheduled boat to Puerto Rico 
and were delayed in transit some four days; and that the delay 
caused the potatoes to deteriorate, thus resulting in damages to 
respondent. 


Complainant admits that the two lots of potatoes were to have 
been loaded on August 18. However, complainant’s evidence is to 
the effect that respondent had agreed that its trucks would be 
available for loading at 10 a.m. on August 18; that the trucks 
actually arrived in Dover at 11 p.m. on that date; and that labor 
was not available to complainant to accomplish the loading until 
the following morning, at which time the potatoes were placed 
aboard the trucks. 


Since it appears that respondent failed to have trucks available 
to complainant for loading on the morning of August 18, as 
agreed between the parties, then respondent can hardly be heard 
to complain of the subsequent delay. We conclude, therefore, 
that respondent’s allegation of breach in this respect is without 
merit and is entitled to no further consideration. 





The total of the f.o.b. purchase prices of the eight lots of 
potatoes, $10,174.50, plus the freight advance of $15 made by 
complainant, gives us a total of $10,189.50 due in connection with 
these transactions. Respondent has paid complainant $7,514.10 
on account, leaving a balance due and owing of $2,675.40. Re- 
spondent’s failure to pay this sum to complainant is in violation 
of section 2 of the act, for which reparation should be awarded, 
with interest. 
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ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $2,675.40, with interest there- 
on at the rate of 6 percent per annum from September 1, 1967, 
until paid. 


Copies of this order shall be served upon the parties. 


(No. 12,021) 


JOSEPH LAMBERTA v. O. F. YOUNG. PACA Docket No. 2-783. De- 
cided September 23, 1968. 


Stay order vacated—Settlement between parties 
Decision by Thomas J. Flavin, Judicial Officer 


ORDER OF DISMISSAL 


In this reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
an order was issued on July 31, 1968, awarding reparation to 
complainant against respondent. On August 15, 1968, the order 
of July 31 was stayed to give respondent additional time within 
which to file a petition for reconsideration. By telegram dated 
September 16, 1968, complainant states that respondent has made 
payment in full. Accordingly, the orders of July 31 and August 
15, 1968, are hereby vacated and the complaint filed herein is 
dismissed. 


(No. 12,022) 


BARKLEY COMPANY OF ARIZONA v. SALISCH PRODUCE Co., INC. 
PACA Docket No. 2-1006. Decided September 30, 1968. 


Motion to reopen after default—Granted 
Decision by Thomas J. Flavin, Judicial Officer 


ORDER REOPENING AFTER DEFAULT 


In this proceeding under the Perishable Agricultural Com- 
modities Act, 1930, as amended (7 U.S.C. 499a et seq.), a default 
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order was issued August 29, 1968, awarding reparation to com- 
plainant against respondent.-On September 16,.1968, respondent 
filed a motion to reopen the proceeding after default in the filing | 
of an answer pursuant to section 47.25 (e) of the rules of practice 

(7 CFR 47.25 (e)) and the order of August 29, 1968 was stayed 
pending the issuance of a further order in this proceeding. Re- 
spondent alleges that its failure to file a timely answer herein | 
was due to inadvertence caused by its attempt to effectuate a 
settlement of this dispute. A copy of respondent’s motion was 
served upon complainant and complainant objected to the grant- 
ing of such motion. 


Upon consideration of the record herein, it is concluded that 
the motion to reopen was filed within a reasonable time under 
the circumstances and that good reason has been shown why the 
relief requested in the motion should be granted. Cf., Fred G. | 
Hilvert Co., Inc. v. California. Produce Exchange, Inc., 23 A.D. | 
1414 (1964); Reynolds Reed v. William Seychew, 16 A.D. 791 | 
(1957) ; Mendelson-Zeller Co. v. United Fruit Distributors, 16 
A.D. 790 (1957). Accordingly, respondent’s default in the filing 
of an answer in this proceeding is hereby set aside, the order of 
August 29, 1968, is hereby vacated and respondent has 10 days 
from the date of service of this order upon it within which to 
file an answer to the complaint. 


(No. 12,023) 


MERLIN J. MCCARTHY v. MIDWEST FARMS, INC. PACA Docket 
No. 2-899. Decided September 30, 1968. 


Cause of action—Time of accrual—Complaint untimely—Dismissal 


Where complaint was not filed within 9 months after the cause of action 
accrued, Secretary is without jurisdiction and complaint is dismissed. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER OF DISMISSAL 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.) 
hereinafter referred to as the act. In an informal complaint filed 
January 22, 1968, complainant sought reparation from respond- 
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ent for damages in the amount of $794:28 arising out of an al- 
leged breach by respondent of a contract calling for the sale to 
respondent of 600 100-pound sacks of Certified Kennebec Seed 
potatoes. In the complaint it is alleged that the contract required 
that respondent specify a destination to which the potatoes should 
be shipped prior to the end of the first week in April 1967, and 
that respondent breached the contract by failing to specify such 
destination. 


In order to confer jurisdiction upon the Secretary of Agricul- 
ture to consider a claim for reparation under the act, those who 
complain of violations of section 2 of the act by licensees or those 
subject to license must apply to the Secretary by petition within 
nine months after the cause of action accrues. The violation of 
section 2 of the act complained of by complainant was respond- 
ent’s alleged failure to specify a destination the first week in 
April 1967. The cause of action therefore accrued April 8, 1967, 
and since complainant’s informal complaint was filed January 
22, 1968, or more than 9 months after the cause of action ac- 
crued, a notice was issued, June 26, 1968, giving complainant an 
opportunity to show cause within ten days why the complaint 
herein should not be dismissed for want of jurisdiction. No reply 
has been received from complainant. Accordingly, the complaint 
being deficient on its face, and no cause having been shown by 
complainant why it should not be dismissed, the complaint in 
this matter is hereby dismissed for want of jurisdiction. 


Copies of this order shall be served upon the parties. 





ORDERS ISSUED BY THOMAS J. FLAVIN, JUDICIAL OFFICER 


DISMISSAL—ON MOTION OF COMPLAINANT 
(No. 12,024) 


PRIDE-PAK, INC. v. LOW’s Ezy-FrRY POTATO Co. PACA Docket 
No. 2-946. Order issued September 27, 1968. 
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DISMISSAL—SETTLEMENT BETWEEN PARTIES 


(No. 12,025) 






STOCKTON TOMATO Co., INC. v. GEORGE TIEFER, INC. PACA Doc- 
ket No. 2-937. Order issued September 11, 1968. 





















(No. 12,026) 


C. L. PATTILLO Co. v. CANNATA CELERY Co. PACA Docket No. 
2-989. Order issued September 25, 1968. 


(No. 12,027) 


MERLIN J. MCCARTHY v. MIDWEST FARMS, INC. PACA Docket ) 
No. 2-898. Order issued September 27, 1968. 


(No. 12,028) 


MERCED TOMATO GRS. Coop. ASSN. v. CERRUTO Bros. PACA Doc- | 
ket No. 2-882. Order issued September 30, 1968. 


REPARATION AWARDED—DEFAULT ORDER 


(No. 12,029) 


2-1009. Reparation of $458.25 with 6 percent interest from 
January 1, 1968, awarded complainant against respondent 
in order issued September 4, 1968. 


(No. 12,030) 


THE Doro COMPANY, INC. v. SONNY’S KOSHER PICKLES, INC. 
PACA Docket No. 2-1010. Reparation of $937.50 with 6 
percent interest from September 1, 1967, awarded complain- 
ant against respondent in order issued September 4, 1968. 


(No. 12,081) | 


| 
CooK PRODUCE, INC. v. HINOJOSA PRODUCE. PACA Docket No. 






A. C. CARPENTER, INC. v. MID-STATE PRODUCE Co. INc. PACA 
Docket No. 2-1017. Reparation of $1,703.75 with 6 percent 
interest from February 1, 1968, awarded complainant against 
respondent in order issued September 6, 1968. 
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(No. 12,032) 


AL HARRISON COMPANY v. DINO’S PRoDUCE. PACA Docket No. 
2-1011. Reparation of $1,538.40 with 6 percent interest from 
September 1, 1967, awarded complainant against respondent 
in order issued September 6, 1968. 


(No. 12,033) 


JOE BELSON v. CONNECTICUT REGIONAL FRUIT & PRODUCE CO., 
Inc. PACA Docket No. 2-1018. Reparation of $23,939.72 
with 6 percent interest from February 1, 1968, awarded 
complainant against respondent in order issued September 
6, 1968. 


(No. 12,084) 


EATON FRUIT Co., INC. v. APPALACHIAN PRODUCE, INC. PACA 
Docket No. 2-1015. Reparation of $2,268 with 6 percent in- 
terest from May 1, 1968, awarded complainant against re- 
spondent in order issued September 6, 1968. 


(No. 12,035) 


THE HAMILTON COMPANY v. PAN-REDDI POTATO SERVICE, INC. 
PACA Docket No. 2-1014. Reparation of $715 with 6 per- 
cent interest from November 1, 1967, awarded complainant 
against respondent in order issued September 6, 1968. 


(No. 12,036) 


LA CASITA FARMS, INC. v. ZIMEL FARMS OF TEXAS. PACA Doc- 
ket No. 2-1016. Reparation of $1,598.25 with 6 percent in- 
terest from May 1, 1968, awarded complainant against re- 
spondent in order issued September 6, 1968. 


(No. 12,037) 


SEALD-SWEET SALES, INC. v. BUDDY TILLMAN. PACA Docket 
No. 2-1013. Reparation of $1,296 with 6 percent interest 
from February 1, 1968, awarded complainant against re- 
spondent in order issued September 6, 1968. 
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(No. 12,038) 





BRAND BROS. PRODUCE, INC. v. JACK KIRBY PRODUCE Co. PACA 
Docket No. 2-1031. Reparation of $3,661.50 with 6 percent 
interest from June 1, 1968, awarded complainant against 
respondent in order issued September 12, 1968. 





(No. 12,039) 





COFFING BROS. ORCHARD Co., INC. v. JACK KIRBY PRODUCE Co. 
PACA Docket No. 2-1030. Reparation of $3,390.25 with 6 
percent interest from March 1, 1968, awarded complainant 
against respondent in order issued September 12, 1968. 


(No. 12,040) 


W. A. SPECTOR, INC. v. AIELLO AND CASTELLANO, INC. PACA Doc- 
ket No. 2-1034. Reparation of $60 with 6 percent interest 


from September 1, 1967, awarded complainant against re- 
spondent in order issued September 12, 1968. 


———— a 


(No. 12,041) 


WAYMAN FRUIT FARMS v. SAMUEL E. DOMINGUEZ. PACA Docket 
No. 2-1027. Reparation of $320 with 6 percent interest from 
January 1, 1968, awarded complainant against respondent 


in order issued September 12, 1968. 






(No. 12,042) 


MENDELSON-ZELLER CO., INC. v. KOTKIN PRODUCE, INC. PACA 
Docket No. 2-1012. Reparation of $1,755.60 with 6 percent 


interest from January 1, 1968, awarded complainant against 
respondent in order issued September 13, 1968. 


(No. 12,043) 





ALBANY FROZEN Foops, INC. v. INTERNATIONAL GOURMET PRO- 
bucts, INC. PACA Docket No. 2-1032. Reparation of $929.25 
with 6 percent interest from October 1, 1967, awarded com- 


plainant against respondent in order issued: September 16, 
1968. 


ee 
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(No. 12,044) 


H. P. GARIN Co. v. ED NAHAS & Sons, INC. PACA Docket No. 
2-1036. Reparation of $652.50 with 6 percent interest from 
June 1, 1968, awarded complainant against respondent in 
order issued September 16, 1968. 


(No. 12,045) 


OKRAY PRODUCE Co. v. JACK KIRBY PRODUCE Co. PACA Docket 
No. 2-1029. Reparation of $4,696 with 6 percent interest 
from April 1, 1968, awarded complainant against respondent 
in order issued September 16, 1968. 


(No. 12,046) 


PHILADELPHIA PRODUCE CREDIT & COLLECTION BUREAU v. ACF 


PropucE, INc. PACA Docket- No. 2-1033. Reparation of 
$701.25 with 6 percent interest from March 1, 1968, awarded 


complainant against respondent-in order issued September 
16, 1968. 


(No. 12,047) 


PAUL WELLING, INC. v. JACK WALLIN. PACA Docket No. 2-1019. 
Reparation of $1,100.92 with 6 percent interest from Septem- 
ber 1, 1967, awarded complainant against respondent in 
order issued September 17, 1968. 


(No. 12,048) 


REESE SALES COMPANY v. FRANK NAVARRO. PACA Docket No. 
2-1028. Reparation of $825 with 6 percent interest from 
January 1, 1968, awarded complainant against respondent 


in order issued September 17, 1968. 


(No. 12,049) 


DONALD BARKLEY v. MOORE & REESE PRODUCE Co. INC. PACA 
Docket No. 2-1058. Reparation of $1,680 with 6 percent in- 


terest from June 1, 1968, awarded complainant against re- 
spondent in order issued September 25, 1968. 
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(No. 12,050) 


LOUISIANA STRAWBERRY AND VEGETABLE DISTRIBUTING COMPANY, 
INC. v. MOORE & REESE PRODUCE Co., INC. PACA Docket 


No. 2-1056. Reparation of $8,577.70 with 6 percent interest 


from April 1, 1968, awarded complainant against respondent 
in order issued September 25, 1968. 


(No. 12,051) 


MAGIC VALLEY PRODUCE, INC. v. MOORE & REESE PRODUCE Co., 
Inc. PACA Docket No. 2-1057. Reparation of $5,451.93 with 


6 percent interest from April 1, 1968, awarded complainant 
against respondent in order issued September 25, 1968. 


(No. 12,052) 


SOUTH LAKE APOPKA CITRUS GROWERS ASSOCIATION v. MOORE & 
REESE PRODUCE Co., INC. PACA Docket No. 2-1060. Repara- 
tion of $10,168.05 with 6 percent interest from January 1, 
1968, awarded complainant against respondent in order is- 
sued September 25, 1968. 


(No. 12,053) 


CHARLEY HAYASHIDA FARMS, INC. v. MID STATE PRODUCE Co., 
INc. PACA Docket No. 2-1055. Reparation of $940.44 with 
6 percent interest from October 1, 1967, awarded complain- 


ant against respondent in order issued September 26, 1968. 


(No. 12,054) 


FRANK MYERS COMPANY v. HINOJOSA PRopUCE. PACA Docket 
No. 2-1049. Reparation of $195 with 6 percent interest from 
January 1, 1968, awarded complainant against respondent in 
order issued September 26, 1968. 


(No. 12,055) 


JAMES BURNS & SONS FARMS, INC. v. HIDALGO PRODUCE. PACA 
Docket No. 2-1050. Reparation of $525 with 6 percent inter- 
est from March 1, 1968, awarded complainant against re- 
spondent in order issued September 26, 1968. 
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(No. 12,056) 


LEO YOUNG, INC. v. A. MARKEN AND Co., INC. PACA Docket No. 
2-1051. Reparation of $3,278 with 6 percent interest from 


February 1, 1968, awarded complainant against respondent 
in order issued September 26, 1968. 


(No. 12,057) 


M. H. Davis & SON v. PENNER’S FEED & GRAIN. PACA Docket 
No. 2-873. Reparation of $692.72 with 6 percent interest 
from August 1, 1967, awarded complainant against respond- 


ent in order issued September 26, 1968. 


(No. 12,058) 


I. ZAcKs & Sons, INc. v. AAA PropucE Co. INc. PACA Docket 


No. 2-1048. Reparation of $200 with 6 percent interest from 
October 1, 1967, awarded complainant against respondent 


in order issued September 27, 1968. 


(No. 12,059) 


J. R. NORTON Co. v. MID STATE PRODUCE Co., INC. PACA Docket 
No. 2-1054. Reparation of $1,532.57 with 6 percent interest 


from November 1, 1967, awarded complainant against re- 
spondent in order issued September 27, 1968. 


(No. 12,060) 


RADKE PRODUCE COMPANY v. FRESH Foops, INC. PACA Docket 
No. 2-1046. Reparation of $600 with 6 percent interest from 
December 1, 1967, awarded complainant against respondent 
in order issued September 27, 1968. 


(No. 12,061) 


EASTERN IDAHO PACKING CORP. v. MOORE & REESE PRODUCE Co. 
Inc. PACA Docket No. 2-1059. Reparation of $1,432.66 with 
6 percent interest from May 1, 1968, awarded complainant 
against respondent in order issued September 30, 1968. 
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(No. 12,062) 


HASTINGS POTATO GROWERS ASSOCIATION v. MOORE & REESE PRO- 
DUCE Co., INc. PACA Docket No. 2-1063. Reparation of 
$3,016.25 with 6 percent interest from April 1, 1968, award- 
ed complainant against respondent in order issued September 
80, 1968. 


STAY ORDER—PENDING ISSUANCE OF FURTHER ORDER 
(No. 12,063) 


CRANE DISTRIBUTING COMPANY v. MORRIS BROS. FRUIT COMPANY. 
PACA Docket No. 2-760. Order issued September 12, 1968. 


(No. 12,064) 


BARKLEY COMPANY OF ARIZONA v. SALISCH PRODUCE Co., INC. 
PACA Docket No. 2-1006. Order issued September 16, 1968. 


(No. 12,065) 
A. LEVATINO AND SONS FRUIT AND PRODUCE, INC. v. JOSEPH 


BRICKMAN. PACA Docket No. 2-921. Order issued September 
30, 1968. 


TT gg 
ee 


SUBJECT INDEX OF AGRICULTURE DECISIONS 
SEPTEMBER 1968 


COMMODITY EXCHANGE ACT 


CUSTOMERS FUNDS 
Segregation of ....................4. 


ORDER 
UO, EMMI sides cssercscnsssccsneréendsienle Riaeesdemaclglinte haa akaad , 


RECORDS REQUIREMENTS 
TO oie asnscccicssidccus <arcnodsadoincerarsencdacenteneanataeadiaen 


REGISTRATION 


Suspension of ................:c000 io riiigesi Sia escade achidaabireaiiaa een 


REGULATIONS 
LON a cssccscaiccesxenshsdicvnsetoscdscececenendapoicn 


NE INE oss cicsvexosasaisidccneendeqbintanecetenteaiqucubidnccommeal : 
TO OE Oe Oe eine fis sisseadiviccastie ccs acetndascenten teenies 
TN I dil erercdhdicetccginkcexcctnenakcarartirneemaneeninee 
TN ONE A DI bain cicesccxigtarssaiasajietereeaereaantomi ena 
NNN ON echo 55 cheese cha ceva laeevetaas 


SECTION 4d 


I ON isi ec- i sce ra he cteiasa toda cas bcdae ean Ficaaaase eae 
SECTION 4g 
I cet a ee ert ee ees 


SEGREGATION 
NN senha Ea tl a a) i eee of 


PACKERS AND STOCKYARDS ACT, 1921 


ACCOUNTS OF SALE OR PURCHASE 


I OF I iii sisiisecsy iccneticci rratervaccuneannas 


AGENT 
I Oh ante eee eh a ae aug ee eee 
I I sci Sessthcscnckscapastnssssndtaneticteaearteses 


Page 


1070 


1070 


. 1070 


1070 


1070 
1070 
1070 
1070 
1070 
1070 


1070 


1070 


1070 


. 1099 


































1182 SUBJECT INDEX OF AGRI. DECISIONS, SEPT. 1968 


Packers and Stockyards Act, 1921—Cont. 


AGENCY 
Failure to establish ..................... 
AID TO DEALER 


Se UNNI oi ccs ccsetecsasabesliinevorsabandobuxsucdsiecaumens 


BONDING REQUIREMENTS 





) 
Violation of ............... Pcsekvasaiive ini eleh mnt iminbmimnce tenes 1079 
CHECKS OR DRAFTS 
IERIE <<. css ucsdantitdedynialiccusenianesuiedengvaasntouboildas tone Biaes 1079 
COMMISSIONS 
Absent services .... Sc cach le ce is 5 dati wees 1099 
I i ok tans tabs elaen deaminase iedioeb acces aicnk. A 
Liability of buyer to pay ..... scaidecaiteedinal Nath ase: 
IU NI 9 oS een I oan ao ee te 1111 , 
CUSTOM 
Liability for payment of commissions ................................ osviavass MR 
DAMAGES 
I i a i a a i a i aa hale 1111 
TID 95a tnt aan aude sacs nsusininaees aniebuahesinle naan wus S08) f 
acs te a ADD 1111 | 
Telephone expense . Stale a aa ine BQ 
EMPLOYEE 
Of association furnishing stockyard services .......................c:c:00085 1084 
INSOLVENCY 1 
Suspension of registration while insolvent ...............0..0.0...cccccceseees 1079 
} 
INVOICES 
I i a a ot ee 1091 ( 
) 
MARKET AGENCY | 
Aiding dealers financially or otherwise ...................00........cccceeeees 1099 | 


Commissions absent services 


— ae 


Se 


~— 


27 A.D. SUBJECT INDEX OF AGRI. DECISIONS, SEPT. 1968 


Packers and Stockyards Act, 1921—Cont. 


1183 


Page 

MARKET AGENCY—Cont. 

Maintenance of shippers’ proceeds account ........ 1099 

Misrepresentation of details of purchase or sale ............ 1099 

Misuse of shippers’ proceeds ......... ' 1099 

MI TE CINE iia is icantacccicdcnecrnctoreererones 1099 

Successor corporation .................0.... 1099 

Untrue or incomplete accounts of sale or purchase 1099 

NIN ssc cscs ands sic cstclvanta Ded haszsaaedeein oe Conte riper 1099 
MISREPRESENTATION 

RO UN NN 5 Ss cao cusssvcinesduessccbenitalends stan cenmmrenneeaets 1091 

Of details of purchase or sale ........ 1099 

Place of origin of livestock ................cccccccccssccssssssseecseeceeees 1091 
PRINCIPAL 

Liability of disclosed principal .......................::ccssscsseeeeees , 1075 
PURCHASE PRICE 

Cease and desist from failing to pay ..................:cccceceees 1079 

Cease and desist from failing to pay when due ............... 1079 

I RN i ieee ela hs Cis di ia caccadapecsccaladanser edeeae 1116 
RECORDS 

I UI 2 och casts cea n ucenidndovmcaeninuat aaa tines teat 1079, 1091, 1099 
SCALE TICKETS 

NT cicsccésesses calerthocrmnrrnsmiencnaaeneeramuauaene 1084 

UR Ur IN issih ceveevindcasvacctcnstesetilerteancencguiante . 1084 
SHIPPERS’ PROCEEDS 

PIS GE CO OIY ons ii as csiscscicsisiasiiccesvscasatccrsccens 1099 

I SIN oso ccacae eek ai oidi ee Geman exticacen pa a mc aneeiee 1099 
STOCKYARD 

I I iii sc scccsidcs eancapecdacn eka bdounenstcateen 1084 

NE Ge MUN oii sckcsccnihisdcceireeterenrotnccamnwes wes tatty 1084 








1184 SUBJECT INDEX OF AGRI. DECISIONS, SEPT. 1968 27 A.D. 


Packers and Stockyards Act, 1921—Cont. 


Page 

STOCKYARD SERVICES 

SS TI: NOIR 65 oi oni hciccn esddindcceadas Kimeeeesmmaboneds ici 

er ON 05h Sc, ic axnscskt echt cdisicansanntdncemcbcaied 1084 
SUCCESSOR CORPORATION 

Included in cease and desist order ie SR 
SUPPLEMENTAL ORDER 

es 

Bonding requirements ; caeteisacauiods a 1078, 1098 
SUSPENSION OF REGISTRATION 

Notice and opportunity to achieve compliance ee 

SO ac eo Bi eewcea cd cca tas Ripeciiaspallvnds seed ick Gales deampiveties 1099 
WEIGHING 

Misrepresentation of charge for Gia pehensaiencdiainstaasaes wri OOO 
WEIGHTS 

Adjusted ....... sisueiass sical ee temieeeaaias x 1091 

False or incorrect .................. asphalt daubicaaieataeeGebimuiceatasakavec 

Purchase weight ... Stiaeetantedsdalaemd ceaukcanninced 1091 

I si Ni a le a icaswuk chanel teasetantaaa saieaneees 
WILLFULNESS 

Notice and opportunity to achieve compliance ...................ccc0008 1099 

PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 

ACCEPTANCE 

Liability for purchase price ..........................0.. 1160, 1163, 1167 
ACCORD AND SATISFACTION 

Acceptance of check “Paid in full” 00.00.0000... eceeeeeees 1127 

Sa cat tet I a eae 1127 

Established ........... oe iia taseeree genes neaetae 1127 


BANKRUPTCY 


Discretion of Secretary to proceed .............. italt Sees Aes or aaa 1163 





27 A.D. SUBJECT INDEX OF AGRI. DECISIONS, SEPT. 1968 1185 





Perishable Agricultural Commodities Act, 1930—Cont’d 


Page 
BONA FIDE DISPUTE 
Established ..................000.0. ; SS een eta 1127 
BROKER 
Guaranty of payment .... me sunita 2 1153 
Liability of ...... datattae e a 1153 
CAUSE OF ACTION 
Mr Oe Oo csisicdhcantdekaccididsasucvesendss ats ea cepa 1172 
CHERRIES 
Transit cooling ............. sae neat id ... 1146 
COMMISSIONS 
DUBRIO WOE ......000sse.cccercccesse ica phat, Fleece 1153 
? COMPLAINT 
) Timely or untimely ......................... oii eeudg tiation , 1172 
CONSIGNMENT 
Commission disallowed ............. rcuatetecacatae z 1153 
re Oe IE iiiisiisitsicaincesscacisssininctas Widest eae a 
Failure to remit proceeds ........... widening ied 1153 
Guaranty of payment by broker ............................ S caidtineiies 1153 
Reasonable market value ...................ccccccccsseeeseeeees s eaeataase even . 1153 
CONTAINERS 
WOOO OE BIND oo avivcccssissccseasccsisies : isivatialsteaemiian tsceuadael 1130 
CONTRACT 
Modification of, not established ...............:...../.00c:ccccecceeedecesseesseeeee 1124 
Of purchase and sale established .....................0..... disnresieateaustuct Mae 
CONTRACT DESTINATION 
I I i ee BR ee ea 1160 
MM coset tts coca ie Sais ccsccdaceore cae ateerie em ae . 1167 


PI sooo Wecdevackccccnssseccvcpectseemremtanccty sseiiaagheanteeeitrinel 1167 








1186 SUBJECT INDEX OF AGRI. DECISIONS, SEPT. 1968 




























Perishable Agricultural Commodities Act, 1930—Cont’d 
DAMAGES 











Breach of grade specifications ..................ccccccccccssceeeeeeeesees 1130 
Freight charges resulting from diversion ........................ . 1180 
a i ga a al os pea ada ee 1130 
Offer as evidence of value costhebeass de . 1130 
Reascnable market value ..... vd Satrechieleds hats 1153 } 
Resale not prompt and proper 1153 
Resale value ; : ont essences 1146 
IIE “OID TORDIOOE ncn cis. sn cnc cen ccicecscecccecnsseesseescecesnesnennic . 1146 
/ 
DELAY IN TRANSIT ; 
Failure to supply trucks Sane . 1167 
F.a.s. sale . ; beaipnbivs sietuadpinsubininccnaiamasenaliia 1138 
INT NI ioc cccscsasucavaeusacsSnsien cohen seutenedvisasnieedcoaces 1167 
DELIVERED SALE | 
Contract destination secutive tmaniceains ihesiecsaieass wencaelvcy 1160 . 
DISMISSAL | 
I ll sch asta gsi UA ae 1172 


DUMPING 
Failure to establish 


F.A.S. TRANSACTION 
IID occ stscsvascdecismasiecsems 











| ASAP ER RETRO 


Suitable shipping condition warranty not applicable 


F.O.B. TRANSACTION 





III 5S S huis er ee cla da ae ooh ee .. 1130 


Destination not agreed Upon oo....ccccccccccccccccccsssssssssssscssvsssveseeeveeeeeveen 1167 





Size of containers .. alae ad ee Bae eC . 1180 
. 1146, 1167 
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Suitable shipping condition warranty not applicable ....... 





27 A.D. SUBJECT INDEX OF AGRI. DECISIONS, SEPT. 1968 


Perishable Agricultural Commodities Act, 1930—Cont’d 


FREIGHT CHARGES 
Not yet patd «..........00.0........ 


Reimbursement of ............. 


GRADE SPECIFICATIONS 
Applicable at contract destination 


Breach of 
Failure to establish .... 


Maine processing grade, potatoes 


GUARANTY OF PAYMENT 
By broker, in consignment .................. 


INSPECTION 
Lack of certificate . 


JURISDICTION 


Timely or untimely complaint ..........0.0.00.000000. 


MARKET VALUE 


Reasonable value btisisdalabe mune 


MERCHANTABILITY 


Failure to establish breach 


NOVATION 


Consignment = ins uae tdgduileagabaecasiviice’ 


POTATOES 
PN MII 66 cissssiescnrrshaneimanenniacoenmoren roe 


REASONABLE VALUE 
FO ooh Ss Sa 


RECONSIDERATION 
I 25 5oce Yeni rerrecdsecaasssiunnintadbiaaheden a Osanna 


Petition for, dismissed 


REJECTION 
Notice of, not timely 


I I iia cicesiniiininiicnncuiiniaiiaa i aia 
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1153 


. 1130 


1153 





1188 SUBJECT INDEX OF AGRI. DECISIONS, SEPT. 1968 


Perishable Agricultural Commodities Act, 1930—Cont’d 


REOPENING 


After default, denied 
After default, granted 


RESCISSION 
Failure to establish 


RISK OF BUYER 
In f.a.s. sale . 
SIZE SPECIFICATIONS OF CONTAINERS 
Breach of 
STAY ORDER 
Vacated 
Vacated, settlement between parties 
SUITABLE SHIPPING CONDITION 


Contract destination not agreed upon 


27 A.D. 


Page 


.. 1152 
.. 29 


1167 


Not applicable .... saishtienssecdonicscs IE ee ee 


TIMELY OR UNTIMELY 
Complaint 


TOMATOES 
Transit cooling 


TRANSPORTATION SERVICE AND CONDITIONS 
Abnormal 
I a 


Delay in transit ....... 


Improper cooling 
Mixed fruit and vegetables 


Tomatoes . 


WARRANTY 
As to grade, not established 


* U. S. GOVERNMENT PRINTING OFFICE: 1968—341776/4 





